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O., THe upset of those rush jobs that pounce, with scarcely a day's 


warning, on the oflice force of a corporation acting as its own transfer 
agent! .. 'T. I]. unexpeeted preparation of a dividend list—rush figuring 
and writing of extra or regular dividend checks—preparation and mailing 
of proxies—checking proxies—and on, and on! ... A REGULAR Trans- 
fer Agent with an organization continuously keyed to such rushes, with a 
stalf trained and long experienced in the details, with full equipment for 
handling the largest of such jobs with hardly a ripple—addressing machines, 
cheek-writing machines, bookkeeping and computing machines, postage meter 
machines—such a Transfer \gent can remove much of the foreboding and 
worry of doing business under present-day conditions ... = 
does it help the othcers and directors of businesses suffering these days from 
changes and searcity in office help... \ 11Y not go so far as to vestigate 
with, say, just an informal talk with the nearest office of The Corporation 


Trust Company or C ‘VP Corporation System? 


CORPORATION TRUST 
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The Corporation Trust Company 
CT Corporation System 


And Associated Companies 
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Jax Chips 


We own securities of enemy countries. May a loss deduc- 
tion in respect of these securities be taken? 





Yes. A special ruling holds that the cost or other basis 
of German and Japanese Government bonds and all bonds 
issued by municipalities, states and other political subdivisions 
of these countries is fully deductible in the year 1941 as of the 
respective dates war with Germany and Japan was declared by 
the United States. Losses on stocks and bonds issued by cor- 
porations chartered in Germany and Japan are also fully de- 
ductible as of the respective dates war with Germany and 
Japan was declared by the United States, unless the stock- 
holders and bondholders have rights to assets of corporations 
not treated as destroyed or seized under Code Sec. 127. 








Is a dividend declared and paid in common stock on com- 
mon stock of the Procter & Gamble Co. taxable to the recipient? 


No. A recent Tax Court memorandum opinion CCH Dec. 
13,145(M) holds that a dividend declared and paid in common 
stock on common stock of the Procter & Gamble Co. was not 
taxable to the recipient (1939 tax), on the authority of Eisner 
v. Macomber, 252 U. S. 189, 1 ustc J] 32. Also following Bruck- 
heimer, 46 BTA 234, Dec. 12,401 (Nonacq.), the fact that it was 
paid in treasury stock did not make it a dividend in “property” 
of the corporation. Although the Commissioner urged that 
there was a substantial change in the taxpayer’s interest in the 
corporation because of the dividend, showing that there was an 
increase in the taxpayer’s voting interest from .000442736 to 
.000484879, the Court stated, “The statement of the contention 
suggests its answer. The difference is negligible.” 





3K * * 





In an effort to liquidate unpaid accumulated dividends and 
bring about a lower dividend rate for the future we issued 
shares of stock in payment of the accumulated dividends and 
also issued replacement shares in exchange for its outstanding 
stock. Are such replacement shares subject to stamp taxes? 


No. One court has held that the replacement shares are 
not within the meaning of the term “original issue.” 43-1 
ustc J 9435. 

* ok 1K 

I paid and deducted, in 1940, a lawyer’s fee for successful 
prosecution before the Board of a 1935 deficiency, based on 
the question of whether an option given incident to my em- 
ployment as president to purchase shares of stock in the 
corporation, was income to extent of the difference be- 
tween option price and fair market value. Isn’t this fee a 
properly deductible business expense ? 


Yes. One memorandum opinion of the Tax Court, so holds. 
CCH Dec. 13,139(M). 


TAX ES—tThe Tax Magazine 







June Cover Picture 























Representative A. Willis Robertson, of Virginia, 
is co-author H. R. 2570—sometimes referred to as 
the Forand-Robertson Bill. This was the ‘‘Pay- 
as-you-go’’ Bill as passed by the House, which 
provided for partial forgiveness of 1942 tax lia- 
bilities. The Senate substituted the Rum! plan 
which forgave 100 per cent of 1942 liabilities. 
Upon rejection of the Rum! plan by the House, 
a Conference Committee effected a compromise 
which provides for complete cancellation of the 
first $50 of 1942 tax liability, and 75 per cent 
cancellation of liabilities in excess of $75, with a 
notch provision for liabilities of slightly more 
than $50. The anti-windfall provisions of the 
Rum! plan are retained, with some modifications. 
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Eight Pages Gone to War! 
Gladly, TAXES—The Tax Magazine 


reduces its number of pages per issue 
from 64 to 56 in cooperation with the 
national effort to conserve paper. This 
much we have done, and with no sacrifice 
of reading material. Each issue still brings 
the same number of sound and interesting 
signed articles, the same number of helpful 


features, the same practical TAXES— 
The Tax Magazine. 
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TAXATION OF CAPITAL GAINS 


By GODFREY N. NELSON 


Mr. Nelson traces the practice of taxing capital gains 
from the early capital gains taxes imposed under excise 
tax statutes, through those imposed under the Sixteenth 
Amendment to the Constitution and the subsequent 


revenue laws. This article was first presented as a 
paper at “Symposium on Federal Taxation in Wartime, 
New School for Social Research”, of which Alex M. 
Hamburg, of the New York Bar, is Chairman, and 
has been revised and brought up-to-date by Mr. Nelson. 





tion of capital gains has struck a discordant legal 
note. When such gains were first sought to be 
taxed in the United States, under a levy imposed upon 
income shortly after the Civil War,’ the United States 
Supreme Court, in Gray v. Darlington,? held that a 
realized increment in value of property, occurring dur- 
ing a period of years, does not constitute gains, profits 
or income of any particular year. The Court so held 
even though the entire amount of the increase in value 
be converted into money by a sale of the property. 
The main portion of the statute before the Court 
read as follows 


F iow THE TIME of its introduction, the taxa- 


“There shall be levied, collected and paid agnually upon 
the gains, profits, and income of every person, . whether 
derived from any kind of property, rents, interest, dividends 
or salaries, or from any profession, trade, employment, or 
vocation, . or from any other source whatever, ... a 
tax of five per centum on the amount so derived over one 
thousand dollars.” 

By way of limitation, the statute provided that the 
tax be assessed upon gains, profits and income “for the 
year ending the thirty-first of December next preced- 
ing the time for levying, collecting and paying said 
tax”. There was a further provision: “That, in esti- 
mating the gains, profits and income of any person, 
there shall be included all income derived from inter- 
est upon notes, bonds, and other securities of the 
United States; profits realized within the year from 
sales of real estate purchased within the year or within 
two years previous to the year for which income is 
estimated . . .” 

The tax was thus imposed upon gains, profits and 
income derived in the calendar year from any kind of 


* Act of Congress of March 2, 1867. 
“15 Wall. 63 (U. S, 1872). 
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property and profits realized from sales of real estate 
purchased within the year or within two years pre- 
vious to the year for which income was reported, and 
all other gains, profits and income derived “from any 
source whatever”. 


The plaintiff had acquired certain United States 
Bonds in 1865 and sold them in 1869 at an advance of 
$20,000 over their cost and was taxed upon this amount 
as gains. The Court’s decision, written by Mr. Justice 
Field, to which there were three dissents, stated: 


“The mere fact that property has advanced in value between 
the date of its acquisition and sale does not authorize the 
imposition of the tax on the amount of the advance. Mere 
advance in value in no sense constitutes the gains, profits or 
income specified by the statute. It constitutes and can be 
treated merely as increases of capital.” 

The similarity of the all inclusive wording of the 
Civil War statute to that of the Sixteenth Amend- 
ment * should be particularly noted. The 1867 tax was 
levied “upon gains, profits, and income” derived from 
certain named sources “or from any other source what- 
ever”, whereas the constitutional amendment per- 
mits of the taxation of income “from whatever source 
derived”. 

When the question of taxability of capital gains 
arose under the Corporate Exctse Tax of 1909, the 
Commissioner of Internal Revenue ruled that such 
gains were taxable as income. This being an excise 
tax, imposed upon “the entire net income” of corpora- 
tions, it is reasonable to suppose that the broadest 
possible meaning could be ascribed to the term “in- 
come”. Such a tax could be made to apply to almost 
any subject which offered certainty as to measure of 
base, like the value of capital stock or even the pro- 
ceeds of sale of any kind of property. 


This tax was imposed only on corporations “organ- 
ized for profit and having a capital stock represented 
by shares” for the privilege of carrying on or doing 
business. The rate of tax was 1 per cent, computed 
upon the net income received from all sources over and 
above $5,000. Although the Act did not define the 
term “net income”, it stated generally how net income 
should be ascertained. 





3 The Sixteenth Amendment of the United States Constitution was 


declared in force on February 25, 1913. 
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Common to the Civil War income tax and the 1909 
tax on corporate income was the fact that they 
were both excises. The taxation of income, as such, 
had been held unconstitutional under the Income Tax 
Law of 1894.4 Thus, the Civil War enactment was the 
only precedent for the 1909 levy upon corporations. 

In a suit to recover a tax paid under protest, assessed 
under the 1909 corporate excise tax, a United States 
District Court in 1915 gave judgment for the corpora- 
tion,® holding that capital gains were not taxable. The 
Commissioner appealed from this decision and in 1916 
the Circuit Court of Appeals for the Sixth Circuit ° 
sustained the findings of the lower court. 

Again the Commissioner appealed and after a lapse 
of two years, on May 20, 1918, in the midst of the 
World War I emergency, the Supreme Court reversed 
the lower courts,’ holding that capital gains were taxable 
under the Corporate Excise Tax of 1909. Thus, more 
than five years after the first income tax law had been 
enacted by authority of the Constitutional Amend- 
ment, and at a time of great stress for revenue by 
reason of war needs, the Supreme Court reversed its 
earlier findings under the Civil War Income Tax Act. 

Although the Court was mindful of the fact that the 
taxing act before them was an excise, and that the 
impost was levied upon the privilege of doing busi- 
ness, they were obviously unwilling to distinguish 
solitary and nonrecurring sales of capital assets from 
recurring sales of goods and commodities made in the 
regular conduct of business. 

“Selling for profit”, said the Court, “is too familiar a 
business transaction to permit us to suppose that it 
was intended to be omitted from consideration in an 
act for taxing the doing of business in corporate form 
upon the basis of the income received from all sources”. 

3ut the capital transaction was not one which could be 
classified as a familiar business transaction or as one 
made in the ordinary course of the taxpayer’s business 
of “selling for profit”. This was not an ordinary trans- 
action. The corporation owned timber lands from 
which it cut the timber and sold the same as lumber. 
The controversy involved the proceeds of sale of stump- 
age or land from which the trees had been cut. In sup- 
port of its findings the Court cited its own decision in 
the case of Stratton’s Independence v. Howbert,® also 
decided under the 1909 Excise Tax, stating that: “In- 
come may be defined as the gain derived from capital, 
from labor, or from both combined”. This was an 
unfortunate precedent because here the subject of tax 
was certain ores bearing gold and other precious metals 
which, when taken out of the ground, become in the 





* Pollock v. Farmers Loan & Trust Co., 157 U. S, 429, 158 U. S. 
601 (1895). 
5 Mitchell Brothers Co. v. Doyle, 225 Fed. 437 (W. D. Mich. 1915). 
* Doyle v. Mitchell Brothers Co., 235 Fed. 686 (C. C. A. 6th, 1916). 
7 Doyle v. Mitchell Brothers Co., 247 U. S. 179 (1918 [1 ustc § 17]). 
8 231 U.S. 399, December 1, 1913. 
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nature of a manufactured product, which no longer 
retains its status as a capital asset. 


In the meantime the Circuit Court of Appeals for the 
Fourth Circuit,® relying upon the Supreme Court decision 
in Gray v. Darlington, held that no part of the profit on 
a sale in 1911 of stock of another corporation, pur- 
chased in 1902, was taxable income under the 1909 
Excise Tax. This decision also was reversed by the 
Supreme Court on May 20, 1918,’ the fateful date for 
the taxation of capital gains under the 1909 Excise Tax, 
superseded five years earlier by the constitutional 
income tax. 

Mr. Justice Pitney, who delivered the opinion of the 
Court, regarded the transaction as “the simple case of 
a conversion of capital assets acquired before and 
turned into money after the taking effect of the act”. 
He admitted that it would be difficult in some cases to 
measure the gain, but this he left to the Treasury to 
determine by regulation. He also distinguished Gray 
v. Darlington by pointing out that the 1867 excise tax 
“only applied to such gains, profits and income as were 
strictly acquisitions made during the year preceding 
that in which the assessment was levied and collected”, 
whereas the 1909 excise tax “imposes annually a spe- 
cial excise tax with respect to the carrying on or doing 
business by the corporation ‘upon the entire 
net income received by it from all sources dur- 
ing such year’ to be ascertained by taking gross income 
and applying certain exceptions and deductions”. 

The Court summariges these distinctions as follows: 
“ ‘Gains, profits and income for the year ending the thirty-first 
day of December next preceding’ (Act of 1867) conveys a 
different meaning from ‘the entire net income . . . received 
by it . . . during such year’ (Act of 1909)”. 

If these are distinctions they appear to be without 
substantial differences. 


In calculating the profit, the respondent (corpora- 
tion) had sought evidently to add to the cost interest 
on investment. This was, of course, denied, but the 
Court’s reasoning is interesting: “ the gain 
represented by the increase of selling price over the 
cost price must be regarded as a substitute for what- 
ever return some other form of investment might have 
yielded”. This would indicate that the enhancement 
in value of the property is deemed to be the yield in 
lieu of interest. 


Capital Gains Under the Sixteenth Amendment 


During the first five years under the constitutional 
amendment, from 1913 to 1918, capital gains were 
taxed as ordinary income without benefit of net capital 
loss as a deduction. From 1918 to 1921, while cap- 





® Gauley Mountain Coal Co. v. Hays, 230 Fed. 110, December 2. 
1915. 


” Hays v. Gauley Mountain Coal Co., 247 U. S. 189 [1927 CTS 
62-64). 
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ital gains continued to be taxed as ordinary income, 
capital losses were deductible in full. 

It should be noted that the judicial development of 
the income concept of capital gains under the Excise 
Tax of 1909 was slow in crystallizing ; that the law re- 
mained unsettled until May 20, 1918, when the Supreme 
Court reversed the lower courts in Doyle v. Mitchell 
Brothers Co.," holding capital gains to be taxable as 
income. 

When the 1913 Revenue Agt was under considera- 
tion by the Congress few, if any, of its members had 
clear notions as to what should constitute taxable 
income and probably none had any on the subject of 
capital gains. 

Mr. Cordell Hull, a member of the Congress in 1913, 
of whom it was said that he was regarded on the sub- 
ject of income taxes “as the ablest exponent of that 
question in Congress”,!* was consulted on various mat- 
ters of taxation by the Conference Committee on 
Taxation. Explaining the various sections of the pend- 
ing revenue bill, Mr. Hull stated that “it was not the 
intention to tax capital or principal but only ‘such 
gains or profits as may be realized from rent, interest, 
salaries, trade, commerce, or sales or profits 

from any source’ ”’.*% 


He stated it as his opinion, however, that “an occa- 
sional purchase of real estate not by a dealer or one 
making the buying and selling a business this bill 
would only apply to profits on sales where the land 
was purchased and sold during the same year”.1* This 
conformed to the short-term concept as provided in the 
Income Tax Act of 1867. 

When the practical question arose as to whether 
capital gains were taxable as income within the scope 
of the Sixteenth Amendment, the Commissioner of 
Internal Revenue ruled that such gains were taxable. 
The first case on the question under the constitutional 
amendment was decided by the Supreme Court on 
March 28, 1921.1° The transaction involved was the 
sale of certain shares of stock on February 2, 1917, 
acquired prior to March 1, 1913. 


“The question is one of definition”, said the Court, 
“and the answer to it may be found in recent decisions 
of this court”. The Court concluded that the word 
“income” should be given the same meaning as was 
applied to it in the Court’s decisions under the Act of 
1909 and that the definition should include “profit 
gained through sale or conversion of capital assets” ; 
that “there would seem to be no room to doubt that 
the word must be given the same meaning in all of the 


* 247 U.S. 179 [1 uste {| 17]. 
= The New York Times, September 22, 1913. 


“The Federal Income Tax, by Roy G. Blakey and Gladys C. 
Blakey, p, 78. 


* Ibid., p. 82. 
eal Loan & Trust Co. v. Smietanka, 255 U. S. 509 [1 ustc 
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Income Tax Acts of Congress that was given to it in 
the Corporation Excise Tax Act, and that what that 
meaning is has now become definitely settled by deci- 
sions of this court”. 

While the Court was profoundly impressed with 
the arguments of counsel, they felt that the purpose of 
the Sixteenth Amendment would be defeated if they 
should exclude capital gains from their definition of 
income. To this effect the Court said: 


The interesting and ingenious argument, which is earnestly 
pressed upon us, that this distinction is so fundamental and 
obvious that it must be assumed to be part of the “general 
understanding” of the meaning of the word “income,” fails 
to convince us that a construction should be adopted which 
would, in a large measure, defeat the purpose of the Amendment. 

Evidently the Court felt that inasmuch:as the Six- 
teenth Amendment had been adopted for the purpose 
of making the tax upon income possible, the raising of 
revenue thereby was paramount and must not be 

. . . ° 
deviated from in any particular. The Court would 
recognize only the popular conception of profit---the 
excess of proceeds of sale over the cost, stating that: 


In determining the definition of the word “income” thus 

arrived at, this court has consistently refused to enter into 
the refinements of lexicographers or economists, and has 
approved, in the definitions quoted, what is believed to be 
the commonly understood meaning of the term which must 
have been in the minds of the people when they adopted the 
Sixteenth Amendment: to the Constitution. 
The prevention of possible loss of revenue to the 
Treasury, therefore, was obviously one of the strong 
underlying motives which actuated the Court in hold- 
ing that capital gains should be taxed as income. 

Thus, the taxation of capital gains under the income 
tax laws was definitely and finally settled. Contempo- 


(Continued on page 323) 
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Mr. Brunner’s article is replete with case citations 
for every phase of the subject discussed. Mr. 
Brunner writes “this was not originally prepared 
for publication but are notes on research put in 
extended form; however, since the matters dealt 
with are of widespread interest to tax practitioners, 


and since one sees so little of this sort of thing in 
text form, I am sending it on to TAXES—The Tax 


Magazine * * *.” Mr. Brunner is the tax and 
estate analyst with the Bureau of Analysis, Daven- 
port, Iowa. 


AXPAYERS have long sought a means by 
which they could remove excess income from 

their taxable income without having to part 
absolutely with it in case it might be needed at a future 
date and without having to part absolutely with the 
property which produces the income. An early device 
was the creation of a trust in which the grantor re- 
tained the power to revest title to himself. The avail- 
ability of this device was eliminated by statute in 
1924 when Section 166 I. R. C. was passed. After 
that, taxpayers set up short-term trusts which were 
irrevocable and did not require the reservation of a 
power of revocation, which no longer could be done 
at any rate, because control automatically returned 
to the grantor at the end of the term of the trust. 
Even during the period of the trust, a high degree 
of dominion over the corpus could be exercised by 
the settlor by reservation of appropriate powers. The 
government then sought to tax the income of such 
trusts to the grantor, not by new legislation but by 
attempting a forced application of Section 166 to them. 
The Supreme Court refused to uphold the argument 
that there is no practicable difference between a revo- 
cable trust and one certain to be terminated soon,’ but 
held, in Helvering v. Clifford, 309 U. S. 331 [40-1 ustc 
{| 9265], handed down in 1940, that certain of the trusts 
thus set up are taxable under Section 22 (a) I. R. C. 
Section 22 (a) includes among gross income ali 
gains, profits, and income derived from professions, 
vocations, trades, businesses, commerce, or sales or 
dealings in property, whether real or personal, grow- 
ing out of the ownership or use of or interest in such 
property; also gains or profits and income derived 
from any source whatever. This Section has no spe- 
cific reference to trusts, but the Clifford case held that 
the broad sweep of the language indicates the purpose 
of Congress to use the full measure of its taxing power 
within those definable categories. Hence construction 


1 Helvering v. Wood, 309 U. S. 344 [40-1 ustc { 9266]. 
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of the statute should be consonant with that purpose 
and nothing should obscure the basic issue of whether 
the grantor after the trust has been established may 
still be treated under the statutory scheme as the 
owner of the corpus. The answer to that question 
must depend on an analysis of the terms of the trust 
and all the circumstances attendant on its creation 
and operation, in the absence of more precise stand- 
ards supplied by statutes or regulations. Where the 
grantor is the trustee and the beneficiaries are mem- 
bers of his family group, special scrutiny of the 
arrangement is necessary lest what is in reality but 
one economic unit may multiply into two or more. 
Accordingly the Court held that the income of a trust 
which was to endure for five years at the most was 
taxable to the grantor where the grantor was the sole 
trustee with sole discretion as to the amounts which 
should be distributed to his wife, the sole beneficiary, 
and he retained wide powers of control over the corpus 
including power to exercise all voting rights incident 
to stock in the trust, the right to sell, exchange or 
mortgage any of the securities in the trust and the 
right to invest any money in the trust or any income 
therefrom. The Court said that the arrangement did 
not effect any substantial change in the grantor’s 
dominion and control over the corpus but was at best 
a temporary reallocation of income within an intimate 
family group and that the short duration of the trust, 
the fact that the wife was the beneficiary, and the 
retention of control over the corpus by the grantor 
all lead irresistibly to the conclusion that the grantor 
continued to be the owner for the purposes of 
Section 22 (a). 

An analysis of the Clifford case shows that it in- 
volves three principal elements: a short term trust; 
wide control of the trust corpus by the grantor; and 
a beneficiary, who is a member of the grantor’s inti- 
mate family group and presumably amenable to his 
wishes. The principle of the Clifford case has had 
wide application in the short time since its erfunciation 
and has served to render many trusts ineffective in 
their original form to serve the purpose for which they 
were set up. 

It will,be shown in the course of this article that 
at the insistence of the Commissioner of Internal 
Revenue the cases since the date of the Clifford case 
have tended to broaden the principle therein stated. 
The consensus of these cases makes it fair to assume 
that where the grantor of a trust reserves to himself, 
or bestows upon himself as trustee, wide powers of 
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control over the trust corpus he will be taxable on 
the income of the trust even though the income is pay- 
able to someone other than himself. It can be assumed 
that the important element in the Clifford case is 
the power of control which the grantor reserved over 
the trust corpus” and that the other two elements, 
short duration of the trust and intimate relation with 
the beneficiary, merely serve to emphasize and 
strengthen his control. It is debatable whether this 
is the true meaning of the Clifford case but the prac- 
ticality of making such assumption can only be denied 
by a contrary decision by the Supreme Court. It is 
true however that no one fact, and the reservation of 
no one right, is normally decisive of the issue of tax- 
ability but this issue depends upon an analysis of the 
whole trust arrangement and a blend of all of the 
reserved rights.2 The result is that fine distinctions 
challenge the draftsman of a trust, the profession 
which supports or denies its taxability, and the forum 
in which it is adjudicated, whenever courts face the 
necessity of or assume responsibility for supplying, 
by construction, standards omitted by the lawmakers. 
A trust, like a combination under the patent law, be- 
comes a new entity distinguished from “prior art” 
whenever an important element is added to or re- 
moved from the reserved “bundle of rights” which in 
a previous adjudication has brought a finding of 
ownership.* 

It is not the law that one presently owning prop- 
erty and thus vested with the right to receive income 
therefrom is ever thereafter subject to a tax on such 
income regardless of any transfer, in trust or other- 
wise, by which he procures payment of it to another,° 
even though the other person is a member of the trans- 
feror’s family.® 

From this point on it is the aim of this article to 
show the various factors which have influenced the 
decision of cases subsequent to the Clifford case and 
to show how those factors compare with the elements 
contained in the Clifford case. This will be done by 
listing the holdings in relation to cases which in- 
volved particular factors. However, this is not to 
say that the presence or absence of any particular 
factor is in itself determinative of the decision, for, 





*Brown v. Com, (CCA 3) Nov. 20, 1942 [42-2 ustc 9.9761]. The 
issue of the Clifford case is ownership of the trust corpus and it 
has been said that the essence of the case is that where the bundle 
of rights retained by the settlor as a result of the terms of the 
trust and the intimacy of the familiar relationship resulted in the 
retention of the substance of full enjoyment of all of the rights 
which previously he had in the property, the income should be 
taxed to him under Sec, 22(a), Marshall, 1 T. C. No. 56 [CCH 
Dec. 12,928.] 

* Brown v. Com, (CCA 3) Nov. 20, 1942 [42-2 ustc { 976]; Clifford 
case; White v, Higgins, 116 F. (2d) 312 [41-1 ustc { 9136]; Cory v. 
Com., 126 F. (2d) 689 [42-1 ustc {| 9344]; Marshall, 1 T. C. —, 
No. 56 [CCH Dec. 12,928]; Suhr v. Com. (CCA 6) 126 F. (2d) 283 
(42-1 ~ {| 9321]; Com, v, Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc 

‘Suhr v. Com. (CCA 6) 126 F. (2d) 283 [42-1 ustc {| 9321]. 

*Com, v. Bateman (CCA 1) April 7, 1942 [42-1 ustc 9402]. 

* Helvering v, Elias (CCA 2) 122 F, (2d) 171 [41-2 ustc {| 9630]. 
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as just explained, no one element is decisive unless 
it is the element of control. 


It must be remembered that many of the cases de- 
ciding against application of the principle of the 
Clifford case to a particular set of acts have done so 
in affirming a finding of the Board of Tax Appeals 
that the grantor did not in substance remain the owner 
of the trust corpus, whereas in the Clifford case the 
Board had found to the contrary and this point was 
stressed in the decision. It may be that the courts 
would have ruled otherwise had such a finding been 
present. Nevertheless, it is for the court finally, 
although for the Board initially, to determine what 
facts constitute ownership.’ 


Duration of Trust 


The term of the trust in the Clifford case was for 
five years except that it would end on the earlier death 
of the grantor or the beneficiary. Certiorari was 
granted in that case because of the importance to the 
revenue of the use of short-term trusts and the court 
stressed the short-term in its decision. Much litiga- 
tion has revolved around the point of what is a proper 
term to which the rule of the Clifford case may be ap- 
plied. There is authority for the view that the dura- 
tion of the trust is of great weight and may be decisive 
in determining that the Clifford case does not control.® 
However, there is also authority that the length of 
a trust in itself will not take a case out of the rule 
of the Clifford decision and that the length of the term 
is only one of the factors to be taken into considera- 
tion in determining whether or not a grantor is 
taxable. These latter authorities are presently fol- 
lowed by the Tax Court.® Trusts to run for about 
6 '° and 10 years 7! have been held to come within the 
Clifford case, and there are indications that 15-year 
trusts are within the rule.’2 Even trusts measured 
by a life have been held governed by the Clifford case.” 
Other cases have held that life trusts were not within 


™ Brown v, Com, (CCA 3) Nov. 20; 1942 [42-2 ustc 9761]. Com. v. 
Berolzheimer (CCA 2) 116 F. (2d) 628, [41-1 ustc § 9156]. U.S. wv. 
Anderson (CCA 6) Dec. 2, 1942 [42-2 ustc { 9786]. 

8Com. v. Branch (CCA 1) 114 F. (2d) 985 [40-2 ustc { 9727], 
followed in Com, v. Palmer (CCA 2) 115 F. (2d) 368 [40-2 ustc 
{ 9778]; Com. v, Armour (CCA 7) 125 F, (2d) 467 [42-1 ustc {| 9257]; 
Com, v. Betts (CCA 7) 123 F, (2d) 534 [41-2 ustc { 9767]; Jones v. 
Norris (CCA 10) 122 F. (2d) 6 [41-2 ustc { 9636]; Com, v. Jonas 
(CCA 2) 122 F, (2d) 169 [41-2 ustc J 9628]. 

®Cory v. Com. (CCA 3) 126 F. (2d) 689 [42-1 ustc { 9344]; Com. 
v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc {| 9520]; Helvering v. 
Bok (CCA 3) Dec. 9, 1942 [42-2 ustc { 9809]; Marshall, 1 T. C. No. 56 
[CCH Dec, 12,928]. Williamson v, Com. (CCA 7) Dec, 29, 1942 
[43-1 ustc f 9205]. 

10 Helvering v, Elias (CCA 2) 122 Fy (2d) 171 [41-2 ustc {| 9630]; 
Com. v. Barbour (CCA 2) 122 F, (2d) 165 [41-2 ustc { 9620]. 

11Com. v. Berolzheimer (CCA 2) 116 F. (2d) 628 [41-1 ustc J 9156]; 
Cory v. Com. (CCA 3) 126 F. (2d) 689 [42-1 ustc J 9344]. 

22Com. v. O’Keeffe (CCA 1) 118 F. (2d) 639 [41-1 ustc { 9369]; 
Helvering v. Stuart — U. S. —, Nov. 16, 1942 [42-2 ustc {| 9750]. 

13 Com, v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc 9520]; Brown 
v. Com. (CCA 3) Nov. 20, 1942 [42-2 ustc 9761]; Stein, 41 BTA 994 
[CCH Dec. 11,082]; Parsons, 44 BTA 1142 [CCH Dec. 12,032]; Phipps, 
47 BTA 357 [CCH Dec. 12,592]; Marshall, 1 T. C. No. 56 [CCH Dec. 
12,928]; Williamson v, Com. (CCA 7) Dec. 29, 1942 [43-1 ustc f] 9205]. 
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the rule of the Clifford case.‘* Also the rule has been 
held inapplicable to a 10-year trust’ and a 20-year 
trust. Where the beneficiaries were educational in- 
stitutions, the income of trusts to run for seven years ** 
and ten years’™* has been held not taxable to the 
grantor. Also the rule of the Clifford case has been 
held inapplicable to a trust for the minority of an 
infant son.'® Not every short term trust is taxable 
to the grantor.”° 


Control by Grantor 


Most of the cases involving the taxability of a 
grantor on income of a trust under section 22 (a) 
have involved the question of what control over the 
corpus or income was retained by the grantor. That 
this is inevitable seems to follow from the fact that 
taxability under section 22 (a) depends upon owner- 
ship of the property and one of the prime incidents 
of ownership is dominion or control. It seems to be 
safe to say that where a sufficient degree of control 
subsists in the grantor he will be held taxable on the 
trust income but he will not be held taxable if there is 
not such a degree of control. A possible fallacy exists 
in this statement in that it may be only another way 
of saying that where the grantor remains the owner 
he will be held taxable, otherwise not, which is the 
very issue in the cases. This is especially true since 
shortness of term and intimacy of relation between 
grantor and trustee or beneficiary go to increase the 
grantor’s control. Nevertheless, in spite of a few 
cases which hold the grantor nontaxable upon par- 
ticular sets of facts under which he retained consid- 
erable control, it seems a reasonable rule of thumb to 
fasten on control as an almost determinative element 
of taxability.”" 

Legal and Actual Control—It seems to be estab- 
lished that the control which will subject a grantor to 
taxation on the income of his trust need not be a 
legal control. If he actually has such control, it is 
sufficient even though he did not reserve such power 
and the law would not protect him in his “right” of 

“Com, v, Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc § 9402]; Com. 
v. Branch (CCA 1) 114 F, (2d) 985 [40-2 ustc § 9727]; followed in 
Com. v. Palmer (CCA 2) 115 F. (2d) 368 [40-2 ustc 19778]; Suhr v. 
Com, (CCA 6) 126 F. (2d) 283 [42-1 ustc § 9321]; Com. v. Armour 
(CCA 7) 125 F. (2d) 467 [42-1 ustc § 9257]; Com. v, Betts (CCA 7) 
123 F. (2d) 534 [41-2 ustc { 9767]; Donahue, 44 BTA 329 [CCH Dec. 
11,793], affirmed 128 F. (2d) 789 (CCA 2) [42-2 ustc { 9554]. 

1% Com, v, Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc { 9628]. 

1% Jones v. Norris (CCA 10) i22 F. (2d) 6 [41-2 ustc § 9636]. 

17 Helvering v. Achelis (CCA 2) 112 F. (2d) 929 [40-2 ustc § 9542]. 

8 Pierce, D. C. March 11, 1942 [42-1 ustc {| 9349]. 

” Schoellkopf v. McGowan, 43 F. Supp. 568 [42-1 ustc {| 9362], See 
Wolcott, 42 BTA 1151 [CCH Dec. 11,372]. 

* Helvering v. Achelis (CCA 2) 112 F. (2d) 929 [40-2 ustc § 9542]; 
Helvering v. Bok (CCA 3) Dec. 9, 1942 [42-2 ustc { 9809]. 

* Helvering v, Fuller, 310 US 69 [40-1 ustc 19419]. Clifford, 309 
US 331 [40-1 ustc | 9265]. Helvering v. Achelis (CCA 2) 112 F. (2d) 
929 [40-2 ustc 9542]; Com. v. Buck (CCA 2) 120 F. (2d) 775 [41-2 
ustc {| 9520]; Com, v, Lamont (CCA 2) 127 F. (2d) 875 [42-1 ustc 
{| 9442]; Helvering v. Bok (CCA 3) Dec. 9, 1942 [42-2 ustc { 9809]; 


Milbank, 41 BTA 1014 [CCH Dec. 11,085]. U. 8. v. Anderson (CCA 6) 


Dec. 2, 1942 [42-2 usrc { 9786]; Heasle+, 47 BTA 1006 [CCH Dec. 
12,883]. 
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control.??. Thus, it is said that ordinarily a person has 
property in a thing if he has untrammeled freedom to 
use it as he wills and invoke legal sanctions to protect 
that freedom, and it is irrelevant that he is likely to 
make use of that freedom as another person desires, 
so long as the other has no power to coerce him; but 
this is no longer true in the class of cases under dis- 
cussion. The most important factor is that any shifts 
in the legal control of income shall be confined to 
members of the same family or to others complaisant 
to their desires.** An important difference in the cases 
is that some seem to presume control by the grantor 
over persons closely related or associated with him,” 
while others call for evidence of actual control.” 
However, the rule of the Clifford case has been held 
inapplicable in circumstances where the trustee was 
closely related to the grantor.”® 


Actual as distinguished from legal control may more 
readily exist in trusts of short duration, because the 
trustee is more likely to heed a grantor who in a short 
time will be revested with full ownership of property 
than a beneficiary who for a short time only has a 
right to the income. It is only when the term is 
longer than six or seven years, says one court, for 
instance ten years, that the grantor’s legal reservation 
of control becomes vital; certainly this is so if the 
grantor and the trustee are not strangers.” 


Although in the Clifford case and in many of the 
subsequent cases which hold a grantor taxable the 
grantor himself was sole trustee, this fact is not essential 
to application of the rule of the Clifford case. This 
rule is applicable where there are co-trustees with the 
grantor especially if the trust instrument gives the 
grantor a dominant voice over the others.** Also 
the Clifford case is applicable even though the grantor 
is not a trustee,”® and although a trust company is the 
trustee,*° especially if the grantor controls the trustee 
by extra-legal means as far as the trust is concerned.’ 

(Continued on page 352) 


22 Helvering v. Elias (CCA 2) 122 F. (2d) 171 [41-2 uste § 9630]; 
Com, v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc § 9520]; Com. v. 
Lamont (CCA 2) 127 F, (2d) 875 [42-1 ustc § 9442]; Richter, 46 BTA 
724 [CCH Dec. 12.459]. 

23 Helvering v. Elias (CCA 2) 122 F. (2d) 171 [41-2 ustc { 9630]. 

2 Helvering v. Elias (CCA 2) 122 F. (2d) 171 [41-2 ustc § 9630] 
(husband was trustee); Com. v. Barbour (CCA 2) 122 F. (2d) 165 
[41-2 ustc § 9620] (grantor’s lawyers were trustees); Cory v. Com. 
(CCA 3) 126 F. (2d) 689 [42-1 ustc { 9344] (trustee was grantor’s 
lawyer); Com. v. Lamont (CCA 2) 127 F. (2d) 875 [42-1 ustc { 9442] 
(trustee was grantor’s lawyer). 

2% Helvering v. Bok (CCA 3) Dec. 9, 1942 [42-2 ustc {§ 9809]. 

% Helvering v. Bok (CCA 3) Dec. 9, 1942 [42-2 ustc § 9809]; Mil- 
bank, 41 BTA 1014 [CCH Dec, 11,085]. 

27 Helvering v. Elias (CCA 2) 122 F. (2d) 171 [41-2 ustc % 9630]; 
Com, v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc { 9520]; Richter, 
46 BTA 724 [CCH Dec. 12,459]. 

28 Marshall, 1 T. C. No. 56 [CCH Dec. 12,928]. Wéilliamson v, Com. 
(CCA 7) Dec. 29, 1942 [43-1 ustc § 9205] (trustee was bank). 

2 Price v. Com. (CCA 6) Nov. 30, 1942 [42-2 ustc § 9775]; Com. v. 
Barbour (CCA 2) 122 F. (2d) 165 [41-2 ustc 9620]; Com. v. Buck 
(CCA 2) 120 F. (2d) 775 [41-2 ustc { 9520], (trustee was bank). 

% Richter, 46 BTA 724 [CCH Dec. 12,459]. U. S. v. Anderson 
(CCA 6) Dec. 2, 1942 [42-2 ustc { 9786] (trustee held mere agent). 

31Com. v. Barbour (CCA 2) 122 F. (2d) 165 [41-2 ustc { 9620]. 
(trustee was grantor’s attorney); Com. v. Lamont (CCA 2) 127 F. 
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A Practical Pay-As-You-Go Plan 


By F. J. BLAISE 


Mr. Blaise in his proposal of a Pay-as-you-go plan, states: 
“One of the major objectives of the 1943 legislation is the 
raising of additional revenue. The amount of the annual 
collection is of paramount importance. It is of comparatively 
minor importance whether the amount of collections repre- 


sents the tax on 1942 or 1943 income or whether it represents 
the tax partly on 1942 and partly 1943 income. The amount 
of collections rather than the basis of assessment is important 
at this time.’’ Mr. Blaise is the manager of the Income Tax 
Department of the Pure Oil Co., Chicago. 





M VHE PEOPLE of the United States are insist- 
ing that the income tax on individuais be placed 
on a current basis—that the tax be paid in the 

year in which the income is realized. The people want 

a “pay-as-you-earn” plan in order that they may pay 

their tax liability currently and not have to worry 

about being faced with a large income tax liability at 

a time when their current income may be impaired. 

The Treasury Department should favor such a plan 

for two reasons—to reduce the losses which will in- 

evitably result by reason of taxpayers not providing 
for their tax liability out of their income as it is earned, 
and to accelerate collections. 

A number of plans have been advanced for the pur- 
pose of placing the income tax on a current basis. 
Most of these plans provide for the cancellation or 
abatement of all or some part of the 1942 tax liability. 
The Treasury Department, and some members of 
Congress, are opposed to any plan which would require 
a cancellation or forgiveness of prior year’s taxes. It 
is claimed that such plans would benefit the wealthy to 
a much greater extent than the middle class or the 
laboring class and would also have inflationary tenden- 
cies. Despite such arguments, the public is clamoring 
for some form of “Ruml” plan. 

It should be possible to devise a plan that would 
eliminate the features objectionable to the Treasury 
Department; to provide for the payment of taxes on 
current income at the same time the liability for 
previous years is being reduced; to provide for with- 
holding of practically the entire tax liability at the 
source in the case of salaried individuals and wage 
earners ; to provide a method of current periodic pay- 
ments for taxpayers other than wage-earners; and to 
accomplish these things without placing too great a 
financial burden on the people. Such a plan is sub- 
mitted for consideration. 


Outline of Plan 


1. The tax liability disclosed by the 1942 income 
tax returns should be spread over a period of 
at least five years. Provision should be made 
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for installments based on payroll periods with 
the privilege of accelerating payments. 


Income tax payments already made during 1943 


on the 1942 tax liability should be considered 
as being applicable partly to 1942 and partly 
to 1943. 


3. At the earliest possible time—preferably July 


15, 1943—all individuals with income esti- 
mated to be in excess of $500 for the year 
should be required to file a simplified form of 
return disclosing, without details of the com- 
putation, their estimated net income for 1943. 
The tax liability would be computed on the 
return either on an actual basis or by refer- 
ence to a schedule similar to that used under 
the present optional returns. This liability 
would then be reduced by that part of the tax 
payments already made during 1943 which has 
not been allocated to the payment of the 1942 
tax liability (See #2). The balance of the 
liability would be paid in installments based 
on payroll periods. 


4. The taxpayer may, at his discretion, file an amended 


estimate of 1943 income and tax liability, on 
October 15, 1943 and again on January 15, 
1944. Adjustments of taxes previously paid 
and of the periodic installments should be pro- 
vided. 


A final 1943 return should be filed as usual on 


March 15, 1944. This return would disclose 
the final tax liability and would provide for 
the payment of any tax in excess of the amounts 
withheld or paid during the year. Any excess 
of the amounts withheld or paid over the final 
liability should be applied against 1944 taxes. 


On January 15, 1944 all individuals with incomes 


estimated to be in excess of $500 for 1944 will 
be required to file a return of estimated income 
and tax liability for 1944 similar to the return 
filed July 15, 1943 for the yeat 1943. Amended 
estimates should be permitted on April, July 
and October 15, 1944 and on January 15, 1945. 


7. To deter taxpayers from grossly understating 


their estimated income and thereby defeating 
the purpose of the plan, a penalty should be 
provided for any understatement of tax liabil- 
ity in excess of 10% of the final liability. Such 
penalty tax should not be applied to Capital 
Gains and Losses which should not be included ° 
























































































































































































































in the estimated returns. It is suggested that 
a penalty of 1% of the final tax liability be 
assessed for each full percent of understate- 
ment, in excess of 10%. 


The Income Tax Liability for 1942 


Payment of the tax liability disclosed by the returns 
for 1942 should be permitted over a period of five 
years. In order to minimize loss of revenue by reason 
of the death of a taxpayer prior to the complete liqui- 
dation of the 1942 tax liability, and in order to relieve 
the taxpayer’s estate of such liability at his death, 
some form of insurance should be provided. A simple 
method might be to increase the 1942 tax liability by a 
flat percentage thereof—say 5%. This would mean 
that every taxpayer would have to pay 105% of his 
1942 tax liability or 21% of such liability each year. 
All unpaid liability, however, would be extinguished 
at his death. 

A discount should be allowed for accelerated pay- 
ments. The discount rate should be high enough to 
encourage acceleration and should include elimina- 
tion of the 5% insurance feature. 


Payment of the 1942 tax liability (plus the 5% 
insurance feature) should be spread equally by payroll 
periods over five years and should be collected at the 
same time as the payments on current taxes. Any 
payments made against the 1942 returns prior to July 
15, 1943 should be considered to represent a one-half 
year’s payment (101%4%) of the 1942 liability and the 
balance a prepayment of the 1943 tax liability. 


Returns of Estimated Income for Current Years 


For the year 1943 the first return of estimated income 
should be filed on July 15, 1943 and amendments per- 
mitted on October 15, 1943 and January 15, 1944. For 
the year 1944 and subsequent years the first return of 
estimated income should be filed on January 15 and 
amendments permitted on April, July, October and 
the following January 15. The reason for permitting 
an amended return as late as the 15th of January after 
the close of the year is to permit the inclusion of 
unforeseen and indeterminable income such as year- 
end bonuses and dividends. The imposition of a penalty 
tax for gross underestimates makes it necessary to 
permit an amended estimate after the close of the 
_ taxable year. 


Returns of estimated income for the current year 
should not include gains or losses from the sale or dis- 
position of capital assets but should only include ordinary 
income. It might be provided that the taxpayer could 
include Capital Gains at his discretion but no penalty 
tax should be exacted for failure to include them. In 
determining the final tax liability for purposes of deter- 
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mining whether or not a penalty tax is due on account 
of gross understatement, the tax on Capital Gains 
should first be eliminated from the total final tax 
liability. 

The returns of estimated income should be simple. 
In addition to the essential information such as the 
name and address of the taxpayer they need only pro- 
vide space for the estimated net income, the personal 
exemption and the computation of tax liability. The 
return should be prepared in triplicate. One copy 
should be retained by the taxpayer. The original will 
be filed with the Collector of Internal Revenue who 
will stamp the third copy and return it to the taxpayer 
who, if he is a salary or wage-earner, may turn it over 
to his employer as a basis for withholding. All copies 
should provide sufficient space to record payments 
made during the year. 

The amended returns which may be filed on July, 
October or January 15th should provide for substan- 
tially the same information as required for the original 
and should also provide for the computation of the 
adjustments of tax arising by reason of the change in 
the estimate. As in the case of the original estimate 
three copies should be prepared. The amended returns 
should be printed on distinctive shades of paper. 

It should also be provided that upon a taxpayer 
(who has elected to have his tax withheld) changing 
employers, the new employer be furnished with a state- 
ment of estimated tax liability and payments already 
made thereon. 


The July 15, 1943 return of estimated income and 
tax liability should include a computation somewhat 
as follows: 


Estimated Tax Liability for 1943 











EE a eR EER RA ey $1,000.00 
Deduct: 
Taxes already paid on 1942 liability.......... $400.00 
S: 
Tax liability per 1942 return..... $800.00 
ee 40.00 
I i Dg ahs Side Rela eg Sek iets $840.00 
10% of total-applied to 1942 liability..... 84.00 316.00 
Balance of Estimated 1943 Tax............ eee eee $684.00 
Add 10% of Total 1942 Liability.......................... 84.00 
Total Amount to be Paid in Equal Installments by Decem- 
SC I oo 2 acc ccecawr'g Grave aealiav avech oie oie Ma LN a ae OO SISA $768.00 








The original estimated returns for years subsequent 
to 1943 would simply show a computation of the 
liability for the year to which would be added 20% of 
the total 1942 liability ($168.00 in the above example). 
The total thus arrived at would be divided by the 
number of payroll periods in the year to determine the 
amount of each withholding installment. 

Taxpayers, other than wage-earners, should be 
required to pay installments monthly. 
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Penalty Tax 

Since the purpose of the entire plan is to provide for 
payment of income taxes during the period in which 
the income is earned it is essential that safeguards be 
taken to prevent gross underestimates of tax liability. 
For this reason a penalty must be provided for gross 
underestimates. Since it is provided that the original 
estimates may be amended at four different times, 
there should be no excuse for an estimate more than 
10% below the final tax liability, especially since one 
of the amendments may be filed after the close of the 
taxable year. A penalty of 1% of the final tax liability 
for each full percent of understatement in excess of 
10% of the final tax liability is not too severe. It 
should insure conscientious effort to make a reasonable 
estimate. The penalty tax will work. somewhat as 
follows: 

Taxpayer, a married man with two dependents, files 
his final return on March 15, 1944 disclosing a net 
income of $5,400.00. He has no Capital Gains or 
Losses. His tax liability is $677.60 (based on 1942 
rates). No provision is made for the Victory Tax in 
this computation since under this plan the Victory 
Tax should be repealed. If the taxpayer’s last esti- 
mated return had disclosed a liability of more than 
$609.84 no penalty would be assessed since $609.84 
is just 10% less than the final tax liability. He would 
simply pay the difference of $67.76 with his final re- 
turn. However, if the last estimated return of the 
taxpayer had disclosed a tax liability of only $508.20 
(25% less than the final tax liability) a penalty tax of 
$101.64 (15% of $677.60) would be assessed and the 
taxpayer would have to pay an additional $271.04 with 
his final return. The penalty is severe enough to make 
it desirable for the taxpayer to make a reasonably 
close est:mate of taxable income. 


Ceiling on Total Tax Payment 


The present law provides that the total tax liability 
of the individual may not exceed 90% of his net in- 
come. Unless this limitation were reduced some tax- 
payers would not be able to pay their current tax and 
also the proportionate part of their 1942 tax liability. 
In such cases it should be provided that the total pay- 
ment for both the current year and for the payment 
of the 1942 tax liability may not exceed 95% of the 
net income for the current year. It should be pro- 
vided however that any reduction by reason of such 
limitation would reduce the amount of the payment 
against the 1942 tax liability and in such cases pay- 
ment of the 1942 tax liability might be extended be- 
yond the five-year period provided for. 


Advantages 
1. Individual taxpayers would be placed on a “Pay- 
as-you-earn” basis. 
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2. None of the tax liability for any year would be 
cancelled. 

3. With the exception of the amount of the adjust- 
ment necessary to conform the estimated to the final 
returns, the entire tax liabiliy for the current year, as 
well as for 1942, would either be withheld at the 
source or paid currently by the taxpayer. 


Conclusion 


One of the major objectives of 1943 tax legislation 
is the raising of additional revenue. The additional 
amount to be raised is the problem of the Treasury 
Department and the Congress. The method of rais- 
ing it is, in the final analysis, entirely up to the Con- 
gress. One point however should be stressed. The 
amount of the annual collections is of paramount im- 
portance. It is of comparatively minor importance 
whether the amount collected represents the tax on 
1942 income or on 1943 income or whether it repre- 
sents the tax partly on 1942 and partly on 1943 income. 
The amount of the collections rather than the basis 
of assessment is important at this time. 

The Treasury Department has asked for additional 
revenue of sixteen billion dollars. Under this plan 
part of that amount will be represented by the portion 
of the 1942 tax liability to be collected during 1943. 
The amount to be raised by new taxes may therefore 
be correspondingly reduced. 

There are undoubtedly many details incident to the 
operation of this plan that would have to be worked 
out. This plan, however, eliminates the principal ob- 
jections of the Treasury Department to the other 
plans that have been advanced. 

From the taxpayer’s standpoint the operation of 
this plan is simple. From the Treasury Department’s 
standpoint the determination of final tax liability is 
not made any more difficult. It requires no more 
bookkeeping on the part of the Treasury Department 
than the other plans that have been advanced, and it 
does not increase the accounting problems of the em- 
ployer to any greater extent than the 20% withholding 


plan now before Congress. 
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Budgeting State Finances 
For 1944 and 1945 


By V. J. WYCKOFF 


UDGETARY procedure has had State govern- 
ments’ support for three decades. Perhaps 
the basic reason for the reluctance of public 

finance officers wholeheartedly to adopt budgeting as 
a basic procedure was the youthful vigor of the people 
and the natural wealth of this country. Youthful 
vigor meant self-reliance, independence of the citizens 
from Federal, State, and local aid. In turn this re- 
sulted in a minimum of governmental functions and 
mandatory expenditure. Our different governments 
spent as demands arose, confident that enough rev- 
enue could always be secured. 

sut basic changes have occurred. Per capita ex- 
penditures on every level of government have expanded 
as functions have increased. New taxes or higher 
rates are no longer a matter of only casual concern 
of legislatures; the same is true of increased expendi- 
tures. One result of these considerations during the 
past three decades was the constitutional or statutory 
provision in every one of our 48 States of a basis for 
a budgetary system. This result was necessary. The 
citizens of a State cannot justly hold their legislators 
and their executive responsible for economy in admin- 
istration unless at the same time they endorse the 
principle of budgetary practice. In turn the legisla- 
tors and the executive of a State cannot seriously 
accept the responsibility of economy in administra- 
tion without adherence to the same principles. In 
practice this means that the State legislators pass on 
to the executive or a full-time State official the duty 
of preparing a budget document. 

The ‘State legislators who in session receive the 
budget document itself often also receive a budget 
message from the governor, and at times.additional 
comments or analyses by State financial officers. 
Moreover, the finances of a State are almost without 
exception a key part of the governor’s general message 
to the legislature, because few operations of a State 
are divorced from revenue or expenditure. 


New Census Bureau Reports 


It is with these facts in mind that the Federal Bu- 
reau of the Census published in March of this year 
two significant reports, one on the general messages 
of governors to the legislatures meeting in January 





1U. S. Bureau of the Census, Financing Federal, State, and Local 
Governments: 1941, State and Local Government Special Study No. 
20, September 1942. 
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1943,? the other on budgets submitted to the same 
legislatures in 31 States and to the 4 legislatures 
which met in regular session in 1942.8 


These two reports summarize the plans of State 
executives for the next one or two years. Knowledge 
of such planning by one State is of interest to execu- 
tives in other States and to all public officials whose 
own programs depend even to a slight extent upon 
State actions. Also these Census reports conveniently 
consolidate financial budgetary information for a 
majority of the States of the Union. 


There are at least two other advantages which arise 
from these reports. First they synchronize with other 
State reports of the Bureau of the Census, particularly 
reports on State government finances as accomplished 
facts. For many States such figures are now pro- 
jected by budget data for a one- or two-year period. 
The second advantage is concerned principally with 
the budget report and its possible encouragement of 
more comprehensive State budget documents. 


Incompleteness of State Budgets 


Only about half of the State budgets contain esti- 
mates of revenues. There is a tradition in many 
States that revenue raising is a function of the legis- 
lature and need not concern the governor who is re- 
sponsible for the presentation of the budget document. 
There is also the tradition mentioned before that 
money can always be found, and that therefore plan- 
ning for revenue is less important than for proposed 
expenditures. These concepts and others merit an 
analysis which cannot be offered in this article.® 


In addition to the neglect of revenue data, the 
partial budgeting of State expenditure is a noticeable 
aspect of many State budgets particularly when 
budgets are gathered together for a report on a na- 
tional basis. It is here that extra-budgetary elements 
of a fiscal system such as assigned revenues and inde- 
pendent funds enter the picture resulting in a decen- 
tralization of executive and legislative influence. 
Needless to say, let enough of a State’s total expendi- 
ture be excluded from the budget document, and that 
which remains is little more than a formal gesture 
toward the goal of budgetary control. 


Table 1 gives for fiscal year 1941 the coverage of 
budgets in 33 States; for the other two States in this 
article necessary information was not available. Ten 





2 U. S. Bureau of the Census, Governors’ General Messages to State 
Legislatures in January 1943, State and Local Government Special 
Study No. 23, March 1943. 


3 U. S. Bureau of the Census, ‘‘State Budgets for 1944 and 1945”, 
State Finances: 1943, Volume 2, Number 1, March 1943. The 35 
State budgets covered by this report were the ones made available 
to the Census by end of February 1943. 


4 The annual series formerly called Financial Statistics of States 
(now State Finances) was begun in 1915. The 1942 summary con- 
taining final data for all 4g States became available in April 1943. 


5 See especially, J. Wilner Sundelson, Budgetary Methods in Na- 
tional and State Government, Special Report No. 14 of the New 
York State Tax Commission, Albany, 1938; A. E. Buck, Puoblic 
Budgeting, New York, 1929. 
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of these 33 States originally budgeted 75 percent or 
more of their subsequent actual 1941 expenditure 
(operations, capital outlay, debt service, and aid), 
5 budgeted less than 25 percent; the median was 
62 percent. Of the 33 States, 11 did not include rev- 
enue in their 1941 budgets; for 7 States, the estimated 
revenue was three-fourths or more of their subsequent 
actual total 1941 revenue ; 2 States had less than 25 per- 
cent budgeted ; the median was 69 percent. 


General Policies 

Two basic general policies were stated by the gov- 
ernors. The first was to place fully the human and 
material resources of the States behind the prosecu- 
tion of the war. The second was a concurrent resolve 
to preserve for their own citizens the maximum of the 
essential State services consistent with war. Less 
frequently expressed, yet both implied and directly 
stated, was the determination by many governors to 
secure a greater degree of State independence from 
Federal influences in the postwar period. 


\Vith a few exceptions the governors’ general mes- 
sages to the 1943 legislatures declared or implied that 
current governmental financial conditions in their re- 
spective States were sound, and that prospects for the 
next one or two years, barring a drastic change in 
present conditions, were favorable. 


Relative to expenditure the keynote was economy, 
and where emphasized there were such phrases as 
“cut to the bone” and “frugality which borders on 
parsimony.” Strikingly enough, these expressions of 
caution were found as often in those States which en- 
joyed large cash surpluses as in those States which 
were faced with deficits. 


Relative to the revenue system the governors were 
reluctant to recommend drastic changes and based on 
the reports of legislative activities to date the legis- 
lators in the main have concurred. This general atti- 
tude, it would appear, was the result of balancing the 
desire to offer relief to the State taxpayer against the 
desire to hold the revenue sources undisturbed during 
a War period. 

A more detailed analysis of the various parts of the 
States’ financial programs will now be given. 


Expenditure Plans 


Totals. Although economy was the stated principle 
for State appropriations, an analysis of the expendi- 
ture of the 35 budgets covered by this article shows 
that in only 18 States were the totals of the recom- 
mended appropriations in the current budgets smaller 
than in the first-prior budgets.* The movement of 


_—. 


*It is necessary in using these data to keep in mind that this 
article is based upon only those State finances which were budgeted. 
The tables are constructed to include the current budgets, that is, 
those submitted in January or February 1943 to the regular legis- 
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non-budgeted expenditures can be determined from 
appropriation bills or as accomplished facts in reports 
of the State comptroller or similar officers. 


Among the 35 States, 28 legislatures were convened 
in biennial sessions January 1943. This meant that 
the budgets were prepared not earlier than the fall 
of 1942. Sixteen of the 28 current biennial budgets 
had expenditures less than in the first-prior period, a 
larger proportion than that of 18 to 35 given in the 
preceding paragraph for all budgets. Budgets were 
available for three out of the four States (New Jersey, 
New York, Rhode Island, South Carolina) which, 
having annual legislative sessions, also met in Janu- 
ary 1943. With these three States, the ratio was two 
smaller expenditure budgets to one larger. On the 
other hand, everyone of the four even-year States 
(Kentucky, Louisiana, Mississippi, Virginia) had a 
current biennial budget prepared almost necessarily 
before Pearl Harbor, with total appropriated expendi- 
tures larger than those in the 1941-42 fiscal-year 
budgets. 


Naturally these figures strongly suggest that the 
war was the dominant factor in forcing the expendi- 
tures in most of the 1943 current budgets below those 
of the first-prior period.?. There is an additional sug- 





lative assemblies (and the four which had their regular biennial 
sessions in 1942), as well as those presented to the two previous 
sessions. The terms ‘‘current,’’ ‘‘first prior,’’ and ‘‘second prior’’ 
are used to describe these three consecutive budgets. Moreover, the 
current biennial budgets cover war years, the first-prior biennial 
budgets were a mixture of defense and war, and the second-prior 
biennial budgets were almost entirely for peace years. For the 
four States in which the legislatures convene annually, budgetary 
figures are carried back through 1939. Table 2 presents totals for 
State expenditure and revenue, as well as comparisons of the 
budgets for the three periods: war, defense and war, and peace. 

7Cf. A. E. Buck, “Effect of the War on Costs of State Govern- 
ment,”’ in Wartime Problems of State and Local Finance, Tax Insti- 
tute (Philadelphia), 1943, pp. 3-14. 
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TOMAS gecccccccccccccccccccceccccccccccce 185,493 
Vermonterseccccccccsecccsccscerscccseces 15,972 
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Wyoming? @eeeeeeoeeeeeoeeeeeeeeeeeeeeseeesee 13,585 


NA Not available in the State budgets sent to the Bureau of the 
Census. 

1 The figures in the Census reports are compiled by a standard 
procedure to allow comparability among States, and, therefore, may 
exclude some kinds of data (such as trust funds) which are in 
individual State budgets, Louisiana and Maine are omitted from 
this table because complete data are not available. 

2 These figures with three exceptions are from ‘‘State Finances 
in 1941,"’ Financial Statistics of States: 1941. 









gestive consideration. All except one of the States 
which budgeted larger current expenditures than in 
the first-prior budget had an economy primarily 
agricultural. 







Functions. One more observation must be offered. 
Although 18 out of 35 States had total budgeted ex- 
penditures for the current period smaller than corre- 
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TABLE 1.—PORTION OF EXPENDITURE AND REVENUE BUDGETED 
BY THE STATES IN 1941? 
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6,851 25,104 7,038 
26,719 37,569 NA 
6,143 8,509 NA 
114,095 177,032 119,502 
402,148 698, 366 501,186 
79,318 119 ,064 90,807 
9,439 23,029 NA 


























































248,084 358,380 265,816 
16,650 845704 NA 
45,132 52,643 37,336 
47,695 51,604 30,553 

6,520 245320 11,525 
21,161 86,217 22,799 






















































26,776 199,457 29 323 
12,388 16,038 12,600 
75,741 90,833 79 47 
80,069 97,358 78,256 
94,491 130,330 


113,164 
8,886 13,261 NA 


3 These figures are taken from the State budgets submitted to 
the Bureau of the Census. 

* 1942 figures are used. 

5 Because these States do not give budget data on a year-by-year 
basis, the budgeted amount in each case is one-half the amount 
shown in the biennial budget containing the State fiscal year 1941. 

Reference: U. S. Bureau of the Census, ‘‘State Budgets for 
1944 and 1945,’ State Finances: 1943, Volume 2, Number 1, March 
1943, Table 5. 


sponding totals in the budgets of the first-prior period, 
there were contrasting results from a functional 
breakdown of the recommended appropriations. A 
clear majority of the 35 States had larger sums in their 
current budgets than in the first-prior period for every 
function except one. Specifically, the functions receiv- 
ing recommendations for larger appropriations were 
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general control (legislative, executive, judicial), public 
safety, natural resources, health, hospitals and insti- 
tutions, public welfare, correction, and schools. But 
for highways the majority of the States had smaller 
estimated expenditures. 

The combination of these facts leads to this state- 
ment: there were such reductions in the appropria- 
tions recommended by the governors for highways 
that these reductions, primarily for capital outlays, 
slightly more than offset the larger amounts recom- 
mended for all other functions. Moreover, the con- 
trast between total budgeted expenditures and the 
budget figures for each function just discussed was 
also found in comparing the recommended appropria- 
tions in the current budgets with comparable data in 
the second-prior budgets. This might be considered 
a confirmation of the upward trend line of actual State 
expenditures. 

In view of the gaps in the data resulting from budget 
inadequacies, it is necessary to broadly interpret the 
statistical evidence. This suggests that the totals 
of the budgeted expenditures are less significant in 
analyzing State expenditure policy than the recom- 
mendations for the individual major functions. And 
function by function, the majority of these 35 States 
received recommendations for more money for the 
new (current) budget period than they did in the prior 
budgets. It would seem that the war up to now has 
not forced drastic economies in State administration. 


Governors’ messages. War directly affected plans 
for certain expenditures. The connection with the 
Federal war program was restricted in main to a cur- 
tailment of capital outlays as a means of conserving 
material and labor. Although there was evidenced 
willingness on the part of the governors to recommend 
such cooperation, not infrequently was it stated that 
building materials simply could not be secured. There 
was no evidence that the States were making an effort 
to seek deferment from service for their employees. 

Also there were numerous recommendations by the 
governors for appropriations for civilian defense, the 
State Guard, and similar war-necessitated activities. 
Of the same kind were the recommendations for the 
provision of emergency funds subject to the discre- 
tionary use of the governors with or without the 
advice of a war council. In a number of States special 
consideration was urged for the men in the various 
services, especially the protection of their civil service 
or unemployment compensation rights. Also, in a 
few States mention was made of the welfare problems 
of the families of servicemen. 

The indirect effects of war were conspicuous. There 
can be no question but that in the opinion of most 
of the governors the rising costs of living and of mate- 
tials provided the explanation and the justification of 
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a substantial part of whatever increases in expendi- 
ture were recommended for the new budget period. 
Certainly this was true when it came to the widespread 
recommendations for higher salaries for State em- 
ployees. In a number of States, however, there was 
the added element of the competition offered by the 
wage scales in war industries. Although most of the 
governors’ recommendations for salary changes were 
not specific enough to be measurable, the average of 
those recommendations which were definite indicated 
a raise of about ten percent. There were invariably 
two restrictions: first, that upward adjustments in 
salaries should not be extended to those in the higher 
brackets; second, that the absolute dollar increases 
should have a minimum and a maximum. 

Another line of expenditure indirectly but strongly 
affected by the war was that for public welfare. The 
outright relief payments in many States were reduced 
by the combination of the drafting of men and the 
movement of others off relief rolls into war industries. 
On the other hand, in about two-thirds of the States, 
the governors recommended strengthening public 
assistance and increasing allotments to take care of 
the aged, the handicapped, and dependent children 
during a period of rising prices. The same influence 
of rising costs was found in the increased budgeted 
appropriations for the various State institutions. 

As has been mentioned, the recommended appro- 
priations in the budgets for various capital outlays 
were reduced to the minimum. This in part affected 
new building, but in main the decreases cut most 
severely into the construction of roads. However, the 
setting aside of substantial reserves gives every prom- 
ise that the immediate postwar years will present a 
scene of intense construction activity. 


Revenue Plans 


Totals. It has been mentioned that the governors’ 
general and budget messages as well as the budget 
documents themselves evidenced a general desire on 
the part of the governors to disturb the revenue sys- 
tem as little as possible during the war period. Con- 
cessions in tax rates would let the citizens share a 
State surplus, and certain corrections of administra- 
tive defects in the revenue laws could be made. But 
to repeal a revenue measure was another matter. 
Taxes, for instance, were too difficult to establish to 
permit temporary conditions to lead to their repeal. 
Moreover, if the State had a surplus there was a dis- 
tinct tendency to recommend its conservation in part 
for the expected lean post-war years. On the other 
hand in the few instances where there was an ac- 
cumulated deficit, or a deficit arising out of the current 
budget, the governors suggested to their legislators 

(Continued on page 339) 














































































































































































N FEBRUARY 2, 1943 Randolph E. Paul, 
General Counsel for the Treasury, appeared 
before the House Ways and Means Committee 

and discussed the pay-as-you-go question. He divided 

individual taxpayers into three groups according to 
size and source of income, as follows: 

(1) Wage and salary earners whose incomes, 
after exemptions, do not go above the first surtax 
bracket of $2,000. (About 30,000,000 taxpayers.) 

(2) Taxpayers who receive more than a nominal 
amount of income from sources other than wages or 
salaries, and whose total income is not in excess of 


the first surtax bracket. (About 10,000,000 tax- 


payers.) 
(3) Taxpayers with surtax net income in excess 
of $2,000. (About 4,000,000 taxpayers.) 


As to the first group, it was the recommendation of 
the Treasury that the tax be withheld currently from 
the pay envelope, after allowances for personal exemp- 
tions and normal deductions prorated according to the 
length of the pay period, and at a rate designed to 
collect the basic tax liability of 6% normal tax and 
13% surtax in the bottom bracket and that when re- 
turns are filed after the close of the year, the final tax 
liability would then be determined (43-CCH-Par. 0291). 

This discussion relates only to the first group con- 
sisting of about 30 million taxpayers out of the total 
of about 44 million included in the Treasury estimate. 


On the following day, February 3rd, the Committee 
received from a Philadelphia attorney, Clement J. 
Clarke, Jr., a tax collection plan which would relieve 
most of the taxpayers in this first group of the neces- 
sity of filing any more tax returns after those due for 
the year 1942. According to newspaper accounts “The 
proposal attracted so much attention among com- 
mittee members, both Republicans and Democrats, 
that Clarke was asked to submit a written elaboration 
of it for the committee’s further study” and “no wit- 
ness got a more cordial reception before the committee 
than Clarke, who said he represented no organiza- 
tion.” Evidently the committee was pleased to receive 
from an impartial witness an opinion that deduction 
at the source to cover the entire tax in the bottom 
bracket was not only feasible and desirable, but was 
necessary if maximum collection was to be achieved. 
The collection method which Clarke presented called 
for deduction at source of the exact amount of tax lia- 
bility in the bottom bracket, after allowances for per- 
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sonal exemption, credit for dependents and a “lump-sum” 
deduction in lieu of deductions allowable under Sec- 
tion 23 of the Code. Before discussing this proposal, 
it would be well to have a look into the background. 


The Revenue Bill of 1942, as introduced in the House, 
provided in Section 153 for collection of tax at source 
upon dividends, bond interest and wages at the rate of 
5% for 1943 and 10% thereafter, and in the case of 
wages, the rate would apply to amounts paid in excess 
of prorated exemptions and credits and an allowance 
for deductions, the tax so deducted to be credited to 
the amount found due on the return to be filed. 

In August, 1942, while the Senate Committee on 
Finance was considering the adoption of the Victory 
Tax and debating the skip-a-year plan of Dr. Ruml, 
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I submitted to that Committee a proposed method of 
deduction at source of the entire amount of tax on net 
income consisting of wages in a bottom bracket of 
$4,000 after exemptions, credits and a lump-sum de- 
duction. Copies of my proposal were sent to the 
Treasury, the Ways and Means Committee, the Joint 
Committee on Internal Revenue Taxation, and certain 
Senators and Congressmen, and were duly acknowl- 
edged. An article entitled “The Pay As You Owe 
Income Tax Collection Plan,” appearing in TAXES— 
The Tax Magazine, for January, 1943, described this 
method of collection. Dr. Ruml had a plan “simple as 
daylight saving—you merely move the tax clock ahead 
one year.” There was a slight oversight in that the 
tax clock did not have any works in it that were geared 
to war conditions. And the Victory Tax was not 
merely a poor gesture in that direction, but has in 
effect “gummed the works” that were in operation. 

On reading my article, my friend Clarke got in touch 
with me and together we polished up the idea and he 
appeared for both of us at the Ways and Means Com- 
mittee hearings. 

At about this time the Controllers Institute of 
America, in response to an informal inquiry by the 
Joint Committee on Internal Revenue Taxation and 
following a poll of its membership, reported that it 
would be practicable, in substitution for the present 
Victory Tax withholding, to handle a new withholding 
which would undertake to collect currently the in- 
come tax on wages, after recognizing an exemption 
based on marital status and dependency. 

Shortly before the Committee hearings began on 
Feb. 1, 1943, Congressman A. Willis Robertson had 
proposed a 20% withholding tax which would absorb 
the Victory Tax and discharge the basic tax liability. 
Somewhat later, or on March 22nd, he stated to the 
press that “if his proposal should be enacted, he would 
introduce later a bill enabling 30,000,000 taxpayers to 
avoid filing any more income tax returns in the future” 
inasmuch as the entire tax in the bottom bracket would 
be withheld and the need for further returns would 
be ended. 

At the conclusion of its public hearings, therefore, 
the Committee had before it three suggestions for 
withholding the tax at rates sufficient to cover the 
liability in the first surtax bracket, namely (1) The 
Treasury recommendation to deduct at a rate of about 
19% to cover the normal tax and surtax—in addition 
to the present Victory Tax withholding; (2) The 
Robertson proposal to deduct at 20% to cover the 
normal tax, surtax and basic Victory Tax liability; 
and (3) The proposal by Clarke. Under the Robertson 
and Clarke proposals, returns could be eliminated ex- 
cept where there was income from other sources or 
where the earnings exceeded the amount taxable in 





PROPOSED ELIMINATION OF INDIVIDUAL RETURNS 321 


the bottom bracket, and each proposed tax abatement 
sufficient to avoid double collection within a single 
year. The Committee rejected all of these and adopted 
in the Bill (HR 2218) a withholding at two rates (17% 
and 3%) after two separate withholding exemptions 
(one for income tax and surtax, the other for Victory 
Tax). To combine these two rates and exemptions, 
the Bill contained 25 tables for the use of the bewildered 
payroll clerk. It is not clear at this time how the 
combined deductions would be sorted out and allocated 
as between income tax and Victory Tax, whether the 
employer or the Treasury, or both, would do the job, 
when it would be done, or where the clerical help 
required is to be found. The rejection of the Bill by 
the House makes these questions unimportant, at least 
for the present, but meanwhile the Treasury is losing 
millions of dollars in taxes each month because of 
delay in adopting an effective withholding operation. 


The only real obstacle to the adoption of a withhold- 
ing operation which would be workable and effective 
is the Victory Tax, which has charitably been termed 
a “monstrosity.” Peculiarly, this provision was en- 
acted after the need for a substantial withholding was 
known to exist and was substituted for the withhold- 
ing provisions in the 1942 Tax Bill, but not without 
some opposition, for according to a press report of 
Sept. 15, 1942 when the Finance Committee was in 
session “The Victory Tax was almost killed by Senator 
Harry F. Byrd (D., Va.) who was defeated on a 10-9 
vote against substituting a 15 per cent withholding 
tax on net instead of gross income as a substitute.” 

The writer does not know why the Victory Tax is 
called a monstrosity, but he believes he does know a 
few reasons why it should be repealed, namely— 

(1) It was enacted upon a consideration of living 
costs in the year 1941, the principal item of which 
was the cost of food, which has risen greatly since 
then. 


(2) It requires in its administration the use of 
manpower out of all proportion to the questionable 
benefits of the post-war credits and refunds pro- 
vided for. 

(3) It violates the fundamental principle of our 
income tax system, namely, ability to pay. A mar- 
ried taxpayer with eight or ten children pays cur- 
rently the same amount of tax as one with no 
children. 

(4) The post-war credits are not available cur- 
rently to taxpayers who need them most. 

(5) The dollar cost of administration, including 
the keeping of about 44 million accounts, can hardly 
be justified. 

(6) It creates a second set of income figures for 
44 million persons to struggle with each year, whereas 







































































































































































































































































322 TAXES—tThe Tax Magazine 






less than half that number have been able in the 
past to compute correctly a single net income. 


(7) As stated, it is an obstacle to the enactment 
of an adequate and effective withholding provision. 
With repeal of the Victory Tax as such, at the same 
time increasing the income tax rate by the 3% effec- 
tive Victory Tax rate and dropping the other 2% 
which generally represents the post-war credits and 
refunds, an adequate and effective and workable with- 
holding provision could be enacted, one in which there 
would be a single rate and a single withholding exemp- 
tion. And if our proposal, as presented to the House 
Committee by Clarke, should be adopted, then the 
withholding exemption would be simple enough for 
all employes to understand, and easy for any payroll 
clerk to compute without the use of any set of com- 
plicated tables. It would consist of the sum of the 
personal exemption, the credit for dependents, and 
the lump-sum deduction, divided by the number of 
pay periods in a year. In order to compute the with- 
holding exemption, all the employer need know is the 
marital status and number of dependents of the employe. 

Confining our proposal to a bottom bracket of $2,000 
for comparison with the Bill, and allowing deductions 
totalling $240, the following results are found for a 
married man with three dependents and whose wife 
has no separate income: 


Exact Tax Tax Under the Bill 
Earnings Our Plan Withheld Actual 
$1,090 $ 0 $ 13.98 $ 12.58 
2,090 0 43.98 39.58 
3,090 132.00 166.80 163.48 
4,090 352.00 366.80 374.48 


The figures in the last column give effect to the 
post-war refund of Victory Tax. The low Victory 
Tax exemption ($624) causes the comparatively higher 
actual taxes shown in the last column. 
plan this taxpayer need not file a return. 


Under our 


The changes in the Code which would be necessary 
in order to institute our method of collection are the 
following: 

(1) Allow a minimum lump-sum deduction to 
all taxpayers, one of two amounts determined by 
the personal exemption. 

(2) Fix personal exemption and dependency credits 
as of Jan. Ist, with provision for changes during 
year. 

(3) Eliminate the earned-income credit. 

(4) Repeal the Victory Tax as such. 

Peculiarly enough, with present and prospective 
income tax rates in mind, and considering that large 
numbers of taxpayers now have little choice where 
they work or whether they buy homes or pay rent, a 
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minimum lump-sum deduction to cover housing 
(equivalent to deductible property tax and mortgage 
interest) is required if discrimination against the non- 
homeowner is to be avoided. Such a deduction would 
also serve the useful purpose of doing away with the 
annual guessing contest as to deductible taxes, con- 
tributions, etc. 

As to personal exemptions and dependency credits, 
where dependents are over age 17, the $350 credit 
would be prorated according to the number of months 
before reaching age 18. For marriage or new de- 
pendents acquired during the year, the exemption or 
credit would be increased from the date effective. 
This would prorate the exemptions and credits as in 
present law. Loss of spouse or dependents during 
the year should be disregarded because of the heavy 
expenses incurred by taxpayers in connection with 
such losses and in view of the present and prospective 
high rates of tax. 


The earned income credit is a small matter, but its 
repeal is necessary for the purpose of this proposed 
method of collection. The theory that persons who 
work for a living should have a tax reward no longer 
holds; too many with a diminishing investment in- 
come are working for nothing in canteens, Red Cross, 
rationing boards, civilian defense units and other 
volunteer war activities. Everyone with a net income 
of $3,000 now gets this credit even if he does not work, 
and those in higher brackets save only a small amount 
of tax on it anyway, the maximum relief being $84. 

The saving in dollars and manpower which would 
result from withholding the exact amount of tax in the 
bottom bracket, thereby eliminating most of the 30 
million unnecessary returns, makes this course not 
only highly desirable but probably a necessity in the 
near future because (a) There are not enough trained 
persons available to handle them (even if they were 
filed) ; (b) There are not enough trained employes in 
the Treasury now to trace the 1941 and (particularly) 
the 1942 delinquents and collect from them, and the 
government cannot safely or justly disregard these 
delinquencies; (c) The filing of unnecessary informa- 
tion returns by employers has become so burdensome 
that according to press reports many were unable to 
do so for 1942 because of the manpower shortage; 
(d) The manpower situation in general requires the 
elimination of waste effort ; and finally (e) The changes 
in the Code which are necessary in order to eliminate 
those returns are required if injustice to the small tax- 
payer is to be avoided in the light of increased living 
costs and changes in living conditions. 

Adoption of this collection plan would also make it 
feasible to eliminate the filing of most of the informa- 
tion returns now required of employers. It would 
(Continued on page 342) 
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Taxation of Capital Gains 

(Continued from page 309) 
raneously, however, it was discovered that the taxation 
of capital gains was severely retarding new invest- 
ments in business enterprise. In its report on the 
Revenue Bill of 1921 the Ways and Means Committee 
of the House of Representatives reported as follows: *” 


The sale of farms, mineral properties, and other capital assets 
is now seriously retarded by the fact that gains and profits 
earned over a series of years are under the present law taxed 
as a lump sum (and the amount of surtax greatly enhanced 
thereby) in the year in which the profit is realized. Many such 
sales, with their possible profit-taking and consequent increase 
of the tax revenue, have been blocked by this feature of the 
present law. 


Determined to remove the restraint upon capital 
transactions and to stimulate profit taking, the Ways 
and Means Committee proposed a maximum rate of 15 
per cent in lieu of the normal tax and surtax, limiting 
the deduction of losses to the same rate. 

The Senate Finance Committee also recognized the 
retarding effect of the tax on capital transactions and 
suggested taking “an intermediate position between 
the extreme views embodied, respectively, in the pres- 
ent American and British laws”, noting that “in Great 
Britain capital gain or loss is ignored or eliminated in 
computing the net income”.*® As finally agreed upon 
the 1921 Act provided for a tax upon net capital gains 
from the sale of property held for a period of over two 
years at the maximum rate of 12% per cent, permitting 
capital net losses to be deducted in full from ordinary 
income. 

Although the same formula was retained in the 1924 
Act in respect to capital net gains, the deductibility of 
capital net losses was limited to the rate of tax, 12% 
per cent. No material change was thereafter made in 
these provisions until 1932 when, because of shrinkage 
in the revenues due to depression, losses sustained 
from the sale of stocks and bonds held for two years or 
less were allowed only to the extent of gains arising 
from similar transactions. The 1932 Act provided that 
capital net losses in excess of capital net gains could 
be carried forward and deducted from short-term gains 

of the next year but this provision was rescinded in 
1933 by the enactment of the National Industrial Re- 
covery Act. 

The depression had then seriously depleted the rev- 
enues. Members of the Ways and Means Committee 
recognized that sources of greater revenue had to be 
found. There was generating, moreover, a feeling that 
income tax laws were being generally avoided. On 
June 9, 1933, Robert L. Doughton, Chairman of the 
Committee, appointed a subcommittee to investigate 
methods for preventing the evasion and avoidance of 


———_ 


7 Report of House Ways and Means Committee on Revenue Bill, 
1921, H. R, Rep. 350, 67th Cong. ist Sess. (Aug. 16, 1921), Part I. 

Report of Senate Finance Committee on Revenue Bill, 1921, 
67th Cong. ist Sess. (Sept. 26, 1921). 
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internal revenue laws and to study possible new sources 
of revenue. 

Late in 1933, Samuel B. Hill, Chairman of the sub- 
committee, reported on their findings and recommen- 
dations. Believing that the special treatment accorded 
capital gains and losses—that is, limiting the tax on 
gains to 12¥ per cent, with a corresponding limitation 
on losses—was retarding revenues, the report called 
attention to what were regarded as five defects in the 
law, as follows: ?® 

First. It produces an unstable revenue—large 
receipts in prosperous years, low receipts in de- 
pression years. 


Second. In many instances, the capital gains 
tax is imposed on the mere increase in monetary 
value resulting from the depreciation of the dollar 
instead of on a real increase in value. 


Third. Taxpayers take their losses within the 
two-year period and get full benefit therefrom, and 
delay taking gains until the two-year period has 
expired, thereby reducing their taxes. 


Fourth. The relief afforded in the case of trans- 
actions of more than two years is inequitable. It 
gives relief only to the larger taxpayers with net 
incomes of over $16,000. 


Fifth. In some instances, normal business trans- 
actions were still prevented on account of the tax. 


The last defect suggested itself to the committee 
after they had examined the British system, which dis- 
regards these gains and losses for income-tax pur- 
poses. They conceded that: 7° 


The stability of the British revenue over the last 11 years 
is in marked contrast to the instability of our own. In that 
period the maximum British revenue was only 35 per cent 
above the minimum, while in our own case the percentage 
of variation was 280 per cent. 

In spite of this admission, the subcommittee was 
“unable to reach the conclusion that we should adopt 
the British system”. “It is deemed wiser”, they re- 
ported, “to attempt a step in this direction without 
letting capital gains go entirely untaxed”. 

Compromising among themselves, the subcommit- 
tee accepted a plan which had been submitted by the 
staff of the Joint Committee on Internal Revenue 
Taxation, the theory of which was to tax gains at 
various rates according to the length of time the cap- 
ital asset was held, losses being recognized, with limi- 
tations, on the same basis. 

Following the subcommittee’s recommendations, an 
entirely new basis of taxing capital gains was adopted 
in the 1934 Revenue Act. The flat maximum rate of 
12% per cent and the two-year limitation were abol- 
ished. Gains were taken into account, except as to 





1% Preliminary report of a Subcommittee of Ways and Means 
Committee on Prevention of Tax Avoidance, 1933, p. 5. 
20 Id. page 6. 
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corporations, only to the extent of prescribed per- 
centages and these were subject to both the normal 
tax and the surtax according to the length of time the 
property was held. A-gain on a capital asset held for 
not more than one year was wholly taxable—at 100 
per cent; on capital assets held for over one year but 
not more than two years, 80 per cent of the gain was 
taxable ; from two to five years, 60 per cent; from five 
to ten years, 40 per cent; and if held over ten years, 
30 per cent. 


The 1934 Act also introduced the limitation upon 
the deductibility of capital losses, restricting such 
losses to the amount of capital gains plus $2,000. In 
part this was a revival of the procedure under the 
earliest revenue acts. Under the 1913 Act capital gains 
were taxed as ordinary income, and capital losses 
were not deductible. While the Acts of 1916 and 1917 
were open to the construction that they taxed gains 
from the sale of property only when realized in the 
business of buying and selling for profit, no provision 
was made therein for the deduction of capital net 
losses from ordinary income. The 1918 and 1921 Acts 
also taxed capital gains as ordinary income but these 
permitted capital losses to be deducted in full. 


From 1922 to 1933, while the tax on capital gains 
remained uniform, several changes were made in respect 
to the deductibility of capital net losses. Under the 
1922 Act, if the capital asset was not held for a full 
two-year period the loss was deductible only from 
ordinary income, and if held over two years the loss 
was deductible in full. Under the 1924 Act, and through 
1931, capital net losses were deductible in full, except 
that if the asset was held over two years, the deduc- 
tion was limited to the long-term tax rate of 12% 
per cent. Likewise under the 1932 Act, except in the 
case of losses on stocks or bonds held for less than 
two years, which were not deductible. 

In view of this evolutionary experience with capital 
loss deductions, the reversion to the earlier procedure 
of limiting the deductibility of capital losses must be 
construed as an admission that capital gains do not 
constitute such income as should be taxed under the 
constitutional amendment. The denial of capital losses 
as a deduction from other income because the allow- 
ance thereof would concededly yield little or no rev- 
enue is tantamount to a confession of failure to maintain 
the phenomenon that capital gain is income. If this 
were a logical treatment of income it would also be 
logical, in computing ordinary income, to require the 
segregation of losses sustained on the sale of stock in 
trade from profits on such sales and to deny the right 
to deduct merchandise losses. This would be equivalent 
to directing by law that losses sustained on such sales 
shall be charged against capital, thus in effect taxing 
capital as in the case of disallowed deductions of losses 
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on capital assets. The levy therefore, in effect, be- 
comes a tax on capital. 

The scheme of taxing capital gains and limiting loss 
deductions, adopted in 1934, was retained through 1937, 
Perhaps the best that can be said for the 1934 scheme 
of taxing transactions in capital assets is that the per- 
centage brackets came nearest of any method pre- 
viously employed to reflecting the principle of spreading 
the tax as though it had been imposed from year to 
year over the holding period. 

In so far as productiveness was concerned the cap- 
ital gains tax, effective from 1934 through 1937, should 
not have been disappointing. Each of these years pro- 
duced some revenue and one year, 1936, witnessed a 
net return of over $200,000,000, more than twice the 
amount received from that source in any other single 
year in the nineteen-thirties. But at that time rev- 
enue from the measure was not the sole consideration. 
The Congress had become keenly aware that a change 
in the method of taxing capital gains was necessary in 
order to stimulate new investments in industry. A 
general feeling existed that unfavorable income taxes, 
including the capital gains tax, were responsible for 
the failure of business to respond to government “pump- 
priming”. At the hearings on the 1938 revenue bill, 
members of the Senate Finance Committee were im- 
pressed not only with the number of witnesses who 
pleaded for a revision of certain tax laws, but with 
their opinions that business improvement would fol- 
low certain changes in those laws. Said the Chair- 
man of the Committee: 71 

Witnesses by the score . . . have stated certain changes 
should be made with reference to capital gains and undistrib- 
uted profits taxes, and certain surtaxes, if there is to be a 


revival of business activity, and that if those changes are 
made it will cause a revival of business. 


The rates had proved to be too high to afford en- 
couragement to a free transfer of securities, and this 
deterrent, plus the limitation on deductibility of cap- 
ital losses, induced the Congress in 1938 to re-enact a 
capital gains tax which possessed some of the features 
of the procedure employed from 1922 to 1933. The 
$2,000 limitation on capital losses was in general dis- 
favor and opposition to it was freely expressed in and 
out of Congress. 

In his study designed to examine the arguments 
which contended that the 1938 Act would help to 
restore business recovery, Dr. Gerhard Colm stated: ” 
“Tt seems logical that a taxpayer who shares part of 
his gain with the government should be allowed to 
deduct his losses. If gains are regarded as income 
then losses must be a minus income, therefore de- 
ductible”’. 

(Continued on page 348) 





21 Hearings before the Senate Finance Committee on the 1938 Act. 


2 "The Revenue Act of 1938,’ by Gerhard Colm, published by 
Social Research, September, 1938, p. 259. 
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THE IMPACT OF 
CONSUMER 


TAXATION ON 
SPENDING 


By RANDOLPH E. PAUL 


An address by Randolph E. Paul, General Counsel for 
the Treasury, before the Schoolman’s Week Convention 


at the University of Pennsylvania. 





taxation and consumer spending. Much of the 

economic discussion of the past dozen years 
deals directly with the subject. We talked a good deal 
about the impact of taxes on consumer spending all 
through the 30’s. At that time we were concerned 
with a lack of balance between savings and invest- 
ment, and sought to increase employment and national 
prosperity by increasing consumers’ expenditures. 


Today, we are confronted with the converse of that 
problem. We are trying to find ways and means to 
discourage consumer spending and to encourage saving. 

Today’s problem is a direct by-product of the war 
effort. The record level of production is creating 
larger incomes than the American people have ever 
enjoyed. At the same time we are able to devote only 
about 40 percent of our men and machinery to the 
production of civilian goods. The other 60 percent is 
producing guns, ships, planes, and the other instru- 
ments of war. As a result, some of the dollars in 
America’s bulging pocketbooks find nothing to buy. 
A prosperity level of individual incomes is finding only 
a depression supply of consumers’ goods. The excess 
purchasing power is exerting an inflationary pressure 
on prices. To relieve that pressure, consumer spend- 
ing has to be reduced. 


[esto is a very close relationship between 


In the current year, income payments to individuals 
will amount to about $135 billion. Direct personal tax 
payments will reduce this sum by about $15 billion, so 
that consumers will have about $120 billion to spend 
and to save. On the supply side, it is unlikely that 
more than $75 billion worth of goods and services will 
be available for consumers to buy. This $45 billion 
difference between the $120 billion and the $75 billion 
must be saved or taxed away if the cost of living is to 
be safeguarded. 


The President's Budget Message 


This is the problem the President had in mind in 
his recent Budget Message, when he called upon Con- 
gress for revenue legislation which will not only pro- 
vide revenue but will also support the stabilization 
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program by deterring luxury or non-essential spend- 
ing. I quote the President: 


“A large portion of [this] excess buying power must be 
recovered into the Treasury to prevent the excess from being 
used to bid up the price of scarce goods and thus undermine 
the stabilization program by breaking price ceilings, creating 
black markets, and increasing the cost of living.” 


The tax system can be used, and indeed should be 
used, as one of the instruments of public policy for 
protecting the standard of living by deterring con- 
sumer spending. I take it that we are all agreed that 
inflation must be prevented, and that we want the 
Government to use all the implements at its disposal 
for this purpose. To successfully combat inflation will 
require a Herculean effort on the part of everyone. 
The effort, however, will be well rewarded, if inflation 
is prevented. 


The Effects of Inflation 


To consumers, inflation means ruinous increases in 
the cost of living. It means a shrinkage in the pur- 
chasing power of their current earnings and the con- 
fiscation of much of their past savings. 

War-time inflation piles additional hardships on top 
of these evils. By increasing the cost of the war it 
expands the public debt and intensifies the Govern- 
ment’s revenue needs. By distorting the whole price 
structure it leads to waste and misdirected production 
and seriously disrupts the war economy. In addition, 
it makes post-war adjustment considerably more dif- 
ficult and painful. 

Some of the consequences of inflation are less tangi- 
ble. Morale is undermined. War workers become 
involved in a struggle for higher wages to which they 
feel entitled because of the spiralling cost of living. 
Businessmen become absorbed in price variations and 
price disparities to the detriment of their productive 
efforts. In short, seeds of destruction are sown 
beneath the whole war effort. 


The Steps That Have Been Taken 


America is determined to avoid inflation and its 
consequences. Almost a year ago the President set 
forth a seven-point cost-of-living program. Since that 
time the Government has taken action along many 
fronts. Almost all prices were brought under price 


ceiling regulations, measures were adopted to stabilize 
wages and salaries, important rationing programs 
were instituted, consumer credit controls were tightened, 
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and new taxes levied. Nevertheless, firmer measures 
are necessary if we are to succeed in stabilizing the 
cost of living. In this connection, increased taxation 
will perform an important function. 

At the same time I do not wish to imply that taxa- 
tion alone must do the job. A number of other factors 
contribute to its solution by helping to keep consumer 
spending at safe levels. 


The Savings Pattern 


If the income of the American people is exceeding 
all records, so is the amount of their savings. Recent 
studies have brought this forcibly to our attention. 
It is estimated that in the year just past liquid savings 
of individuals amounted to about $25 billion. This 
compares with $10 billion for 1941 and $5 billion for 
1940. What savings will amount to this year depends 
on a number of interacting factors, such as the volume 
of production, the availability of consumers’ goods 
and services, the success of price control and rationing 
programs, the stability of wage and salary rates, and 
the tax program itself. 

The unprecedented volume of savings by individuals 
can be accounted for by a number of factors, some of 
which reflect the traditional habits of the American 
people. Others are the result of the war. 


The Habit to Save 


The American people traditionally save a substantial 
proportion of their income. Contractual commitments 
on insurance policies and repayments of mortgages 
and similar obligations absorb much of their income. 
Appreciable amounts are normally saved automatically 
out of the excess of income over current living require- 
ments. Each additional dollar of income makes it 
easier to save more and permits the individual to get 
a better and wider view of the opportunities and 
benefits of investment. This is a normal development 
and would take place even if there were no war-time 


scarcities and special motivations to save more and 
spend less. 


Difficulty of Spending 

War-time scarcities and rationing make it impos- 
sible to spend as much as one would like. Many of 
the durable goods which became the symbol of the 
American standard of living have been taken off the 
market as plants and materials were diverted to war 
production. 

In 1941, the American people spent over $11 billion 
on automobiles, electrical appliances and other durable 
consumers’ goods. By 1942, total expenditures for 
these items declined to $7.6 billion, despite the higher 
level of incomes. Today, most of those durable goods, 
which symbolized the American standard of living, 





are no longer being produced. Expenditures are being 
limited to those small scattered stocks which still 
remain in the hands of dealers. 


No Substantial Reduction in Standard of Living 


Despite these curtailments in production, the stand- 
ards of living and comfort have not declined as radically 
as one might expect. Americans have been able to get 
along with the old model a little longer without great 
hardship. Personal inventories have been called into 
the breach. A little patching and a little extra care 
in use of these precious hold-overs have helped the 
consumer to get along and save his current income. 
The old American proverb “Eat it up, wear it out, 
make it do,” has become the order of the day. 


Simpler Ways of Living 

These factors add up to simpler ways of living. 
Americans have been ready and willing to accept and 
even devise simpler ways of living. Not the ways of 
our forefathers, to be sure; in many respects our 
standard of living in this critical war period is higher 
than it was in the boom years following the first World 
War. Americans are better housed, for example, than 
they were then. But they have accepted simpler ways. 
We walk instead of ride, we travel less, we give up 
long vacations, and drop a lot of the frills that are 
out of keeping in time of war. 

Keeping up with the Joneses has changed to keeping 
down with the Joneses. Keeping up appearances in 
war-time means keeping appearances correct in terms 
of the personal sacrifices which the war demands. 
This is a kind of voluntary sharing of civilian resources 
on a more equal basis. It also means added savings. 

I think that in this war, America’s consuming habits 
are benefiting from the experiences of the last war 
and the last depression. Unemployment and insecurity 
are still fresh in the minds of millions of workers. They 
are less inclined to put their higher earnings into silk 
shirts and more inclined to put them into savings than 
they were a generation ago. Farmers, too, have long 
memories and are apparently using some of their 
present prosperity to get out of debt. 


Government Promotion of Savings 


Saving has increased in direct response to the 
campaign for the sale of War Bonds. In 1942, indi- 
viduals invested $10.2 billion in United States securi- 
ties. War Savings Bonds accounted for $8.5 billion. 
You all know that the Treasury Department has been 
promoting systematic investment in these bonds by 
regular deductions from pay envelopes. This pro- 
gram is succeeding. Although it has been in operation 
only a little more than a year, 20 million workers in 
175,000 firms are now participating. An additional 
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5.4 million Federal, State and local employees and men 
and women in the armed forces are buying bonds in 
this manner. 

The Treasury has announced a new Victory Loan 
drive for April to raise $13 billion. The success of the 
drive will depend on public participation since it is 
planned to raise almost two-thirds of the total from 
outside the banking system. Savings in all forms are 
valuable; put into war bonds, they are most directly 
helpful to the war effort. [As is known now, this 
drive was an outstanding success.—Ed. ] 


Pay-as-You-Go Taxation 


A satisfactory pay-as-you-go income tax plan should 
also encourage people to save systematically. At 
present, with year-to-year changes in tax rates and 
exemption levels and with rapid changes in individual 
incomes, millions of taxpayers have no accurate con- 
ception of the tax liabilities they are accruing until 
the following March when they prepare their tax re- 
turns. A large number of them very recently dis- 
covered that they underestimated their taxes on 1942 
incomes. This means that part of their savings proved 
to be illusory. Instead of turning out to be savings, 
they had to be used for the payment of taxes. 


As soon as the Congress has enacted an adequate 
pay-as-you-go plan under which the tax liability of 
the vast majority of taxpayers will be collected at 
source, Americans will be better able to gear their 
savings to the income at their disposal, the income 
remaining after payment of taxes. This, I believe, 
will increase personal savings above what they would 
be in the absence of collection at source. 


Function of Taxes 


I have enumerated a number of factors which are 
helping to avert inflation. However, more needs to 
be done and with the use of the tax system more can 
be done. Taxes can play an important part in the 
campaign against inflation by withdrawing purchas- 
ing power from consumers. Taxes, however, are 
powerful instruments and must be used with great care. 

We are not imposing taxes for the first time. It 
isn’t as if we were considering the first of our war tax 
increases. Our present tax system is expected to 
raise $35 billion during the coming fiscal year. In his 
January Budget Message the President asked for “not 
less than 16 billion dollars of additional funds by taxa- 
tion, savings, or both.” Those Americans whose 
incomes have declined as a result of war and, to.a 
lesser degree, those whose incomes have remained 
stable (a group with which you are well acquainted) 
are already finding it difficult to pay their present tax 
bills. Many are paying taxes out of small incomes or 
find it necessary to draw upon past savings. For these 
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reasons, we must use the tax system as we would a 
delicate surgical tool and try to adjust it to the eco- 
nomic and family status of 135 million Americans with 
widely varying incomes, fixed commitments, and spend- 
ing requirements. 


The Complexity of the Task 


I cannot over-emphasize the importance and dif- 
ficulty of this task. We are dealing with millions of 
people and billions of dollars. We are dealing in 
aggregates so vast that few among us can comprehend 
them. We are dealing with human beings whose 
reactions are not wholly predictable. At every step 
we must make allowance for the human element in the 
equation. Never before has a Nation been called upon 
to handle a problem of these proportions and to make 
such adjustments in so short a time. These are the 
reasons why our problem is difficult. 

On the other hand, the very fact that we need $16 
billion of additional revenue primarily for anti- 
inflationary purposes means that we are well able to 
pay it. We need more taxation because our incomes 
are so much larger ; we would need less taxation if our 
incomes were smaller. 

In 1943 individual incomes after direct personal taxes 
will aggregate $120 billion. In prosperous 1940 we 
had left only $74 billion after paying taxes, and in 1932, 
the corresponding figure was $46 billion. In other 
words, despite the substantial tax increases of the past 
few years, the American people will have considerably 
more money to spend and to save in 1943 than they 
had at any time before—$46 billion more than in 1940, 
and $74 billion more than in 1932. 


Hardships Unavoidable 


By citing these figures I do not mean to imply that 
the war is not imposing economic hardships. On the 
contrary, it is inevitable that hardships become the 
general rule rather than the exception. They are one 
of the inescapable costs of war. I believe, however, 
that if we use the tax system wisely, unnecessary hard- 


‘ships can be prevented and the burden more fairly 


distributed. 

The reduction in consumption which is imposed on 
us by war is the cost we civilians must bear. To limit 
consumer expenditures, on the average, to $500 per 
capita—the supply of civilian goods and services which 
the President tells us will be available for the average 
American next year—in a year when our incomes are 
very high, will require very drastic pruning. How- 
ever, in making the additional cuts in consumption we 
must be doubly sure that subsistence living standards 
are notimpaired. This is an essential part of the prob- 
lem and we dare not overlook it. Such impairment 
would have a direct effect on the productive efficiency 
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of the American people and could have disastrous 
results in terms of the war effort. 

In selecting the kind of taxes we will use, we can no 
longer be governed by revenue considerations alone. 
We must assign much weight to the effectiveness of 
the particular tax in reducing consumer spending and 
in allocating that reduction among the people. 


Individual Income Tax 


The effectiveness of the income tax in restricting 
consumer spending varies considerably at different 
income levels. In the income bracket just above per- 
sonal exemptions it is likely that the tax achieves a 
dollar-for-dollar reduction in spending. In the upper 
brackets, however, consumer spending is probably 
curtailed only slightly and the tax is probably absorbed 
in large part out of savings. Those with small incomes 
usually save very little and when their taxes are raised 
have no choice but to reduce their spendings. Tax- 
payers with large incomes can adjust for the higher 
taxes by reducing current savings and liquidating 
accumulated assets. Placing the income tax on a pay- 
as-you-go basis with provision for substantial collection- 
at-the-source also would enhance the anti-inflationary 
effects of the income tax. 


Individual Excess Income Tax 


We have devoted considerable thought to a special 
kind of war-time income tax. I have reference to an 
excess income tax which would tax increases in in- 
dividual incomes in a manner comparable to the way 
corporation income is taxed under the excess profits 
tax. I know that many of you here have discussed 
such a tax from time to time. For the most part, you 
are members of a fixed income group and have not 
received war-time increases in earnings comparable 
to the increases enjoyed by many others. I have brought 
along a number of copies of a memorandum in which 
the case for a special tax on increases in income is con- 
sidered, and which I'll be glad to leave with you. In that 
memorandum we conclude that there are a number of 
objections to such a tax. It would not be very effec- 
tive from an anti-inflation viewpoint, would discriminate 


against many groups, and would be difficult to admin- 
ister. 


Sales Tax 


The sales tax is urged as an effective means of check- 
ing consumption. Its capacity to do this lies in its 
peculiar ability to tap low incomes which cannot be 
reached efficiently by the income tax. However, there 
appears to be little virtue and much objection to cur- 
tailing the purchasing power necessary to maintain 
minimum health standards of these low-income peo- 
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ple. Its cost in terms of physical efficiency and morale 
would be very great. 

In addition a sales tax itself is likely to generate an 
increase in prices which would reduce its anti-infla- 
tionary effects. Unless the tax were eliminated in 
computing farm parity prices, many farm prices and 
therefore food costs would be increased. The effect of a 
sales tax in generating wage increases to compensate 
for the higher cost of living must also be recognized. 

Some of the objectionable features of the sales tax 
as we know it in this country could be mitigated by 
the allowance of personal exemptions. Last year the 
Treasury suggested a special kind of progressive sales 
tax with personal exemptions, which would be very 
effective from the point of view of controlling infla- 
tion. I refer to the spendings tax. In many ways, a 
spendings tax is especially suited to the needs of the 
present situation. It places a direct penalty on spend- 
ings in excess of the exempted minimum and encour- 
ages savings. Because the tax is adaptable to the use 
of exemptions and graduated rates, it can take into 
account differences in family status and general tax- 
paying capacity. 


Selective Excises 


Increases in the rates of excises offer only a limited 
opportunity for reducing general consumption. Since 
the commodities are largely non-necessities, the taxes 
have no particularly harmful effects on minimum liv- 
ing standards. While payment of the tax may be at 
the expense of goods more vital to health and efficiency, 
the consumer is given the opportunity of choosing his 
own necessities. The fact that excises are selective 
enables them to be used with more discretion than a 
general sales tax in discouraging the use of scarce 


goods and services, such as transportation and com- 
munication. 


Corporation Taxes 


The tax on corporation income at first sight seems 
only remotely related to the control of inflation. There 
are nevertheless close connections. On the one hand 
high excess profits tax rates reduce the incentive to 
keep business costs at a minimum since such increased 
costs have a relatively small effect on profits remain- 
ing after taxes. On the other hand, however, corpora- 
tion taxes tend to curb purchasing power in the hands 


of the public. They reduce the income available for 
dividends. 


Compulsory Lending and Saving 


Two measures which assign tomorrow a prominent 
place in the framing of today’s fiscal program are 
compulsory lending and compulsory saving. These 
measures are like taxes in that they compel the tax- 
(Continued on page 351) 
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The Shoptalkers 


“You know,” began Dash, “in tax theory as well as 
in tax practice we’ve come quite a long way since the 
days of wash sales and incorporated yachts. Yes, sir, 
[ would go so far as to say that on the point of equity 
and reason we’ve done very well!” 

“Is that so?” countered Philo. “Don’t you think 
that other loopholes have been found in place of in- 
corporated yachts?” 

“For instance?” prodded the Kid. 


“Well,” hesitated Philo, “surely I wouldn’t be telling 
any secrets to such an illustrious gathering of tax- 
perts. But it does seem to me particularly evident that 
the seagoing, incorporated gentleman has been re- 
placed by a distinct species of landlubber—might even 
say land-grubber % 





“What ye aimin’ at, pardner?” drawled Dash. 

“I’m a-pointin’ at the ‘gentleman farmer’, class of 
43,” said Philo. “That’s the guy who gets by!” 

“An extinct animal,” retorted Dash. “In the class 
of Kamongo, the African lung-fish. No, the species 
went out with the roaring twenties; wake up, Van 
Winkle!” 

“Just did,” admitted Philo, “and I'll bet you that a 
census would show the number of ‘gentleman farmers’ 
at an all-time high.” 

“The call of the soil,” intoned the Kid. 


“Maybe,” said Philo, “but there’s some tax breaks 
in it, too—and my hunch is that they are calling even 
louder.” 





“How do you mean?” asked Dash. “I always thought 
the farmer was plagued with taxes, and now you con- 
tend that he gets tax breaks.” 

“Don’t forget, I’m talking ‘gentleman farmer’,” 
cautioned Philo. “The real farmer—well, if he gets 
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any breaks on technicalities, he is also putting in a 
sixteen hour day to wangle a living, so that’s fair 
enough.” 

“What about the ‘gentleman farmer’?” persisted 
Dash. 

“He toileth not, neither does he spin,” announced 
Philo. “He raises stuff for his own table, is kingpin 
of his domain, employs draft-exempt labor, gets spe- 
cial gasoline allotments, deducts depreciation and 
operating losses on his tax return . . .” 

“So does any business man,” said Oldtimer. “What's 
wrong with that?” 

“This is different,” insisted Philo. “Let’s say a man 
with independent income, taking him up in the 50% 
bracket and over, buys an estate—which he has always 
hankered to do anyway ‘ 

“T’ve always hankered to own a bookstore or hard- 
ware shop,” injected Oldtimer. “Each man to his 
taste.” 


“é 


he becomes a squire in pleasant, rural sur- 
rounding,” continued Philo, “and with Uncle Sam as 
partner, paying a good part of the bill via deductions 
against taxable income. Ah, promised land!” 

“You seem to forget,’ Oldtimer pointed out, “that 
‘farming’ for recreation or as a hobby doesn’t produce 
any allowable deductions; it must be a bona fide busi- 
ness.” 

“A moot matter of drawing the line,”’ retorted Philo. 
“Our friend is naturally going to rig things up so as 
to have all the earmarks and outward appearances of 
genuine farming.” 

“Tn the final analysis he is either farming or playing 
polo,” summarized Oldtimer. “You got to decide what 
he is doing, one way or the other.” 

(Continued on page 345) 
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The New Tax Law 


ITHHOLDING AND tax forgiveness be- 

\ \ comes law as the President’s signature is 

expected on the Current Tax Payment Act 
of 1943 in the form approved by the Conference Com- 
mittee. The compromise bill provides for partial 
forgiveness of 1942 taxes of individuals and 20% with- 
holding on all wages to begin July 1, 1943. 

First Congressional attempt at such a law began 
after prolonged public hearings with the introduction 
of H. R. 2218 on March 19, 1943. The Senate favored 
the Ruml-Carlson bill providing for complete for- 
giveness of 1 year’s taxes. Next came the Forand- 
Robertson bill (H. R. 2570) and with much amending 
and discussing in Conference Committee, a compro- 
mise between the House and Senate was effected and 
H. R. 2570 becomes the Current Tax Payment Act 
of 1943. 

The main features of the new law are collection of 
a tax at the source on wages paid after July 1, 1943, 
and partial forgiveness of the tax of 1942. 

Beginning July 1, 1943, the withholding provisions 
of the Victory tax no longer apply and the new 20 per 
cent withholding goes into effect. As under the Vic- 
tory tax, the employer may either make an exact com- 
putation of the tax to be withheld, or use “wage 
bracket” tables provided in the law. These wage 
bracket tables are shown on pages 332, 333 and 334. 

The new withholding provisions have been coordi- 
nated generally with the collection, payment and ad- 
ministrative provisions applicable to the Social 
Security tax imposed on employees under section 1400 
of the Code. This was done to facilitate the work of 
both the Government and the employer in adminis- 
tering the withholding system. 

Withholding does not affect the liability for income 
(including Victory) tax. All the existing provisions 
for computing taxable net income remain in full force 
and effect. The system now set up relates solely to 
the method of payment and collection of the tax and 
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the fact that income of certain classes of individuals 
or income derived from certain sources is not subject 
to withholding does not mean that it is exempt from 
tax. Thus withholding will be of concern primarily 
to employers who are responsible for deducting the 
correct amount. Employees will simply receive less 
in each pay check but, insofar as withholding is con- 
cerned, will have few active duties beyond informing 
their employer of their family status which is used in 
determining how much of the wage payment is exempt 
from withholding. The tax withheld during the rest 
of 1943 will be credited against the tax liability com- 
puted, for calendar year taxpayers, on the income tax 
return due March 15, 1944. 

Although the new Act adds entirely new sections 
to the Code, the provisions themselves follow very 
closely the withholding provisions of the Victory tax, 
except that they are now coordinated with the Social 
Security Act. Therefore regulations under the Vic- 
tory Tax are still helpful in understanding the phrase- 
ology of some sections of the new law. 


Payroll Period 


The term “payroll period” is defined in the same 
manner as for Victory tax withholding—that is, a 
period for which a payment of wages is ordinarily 
made to the employee by his employer. 

A “miscellaneous payroll period,” not defined under 
the Victory Tax, means a payroll period other than a 
daily, weekly, biweekly, semimonthly, monthly, quarterly, 
semiannual or annual payroll period. Thus, if an em- 
ployer’s ordinary practice is to pay his employees for 
periods of 10 days, such 10-day periods are miscel- 
laneous payroll periods. 


If the periods are of uniform duration, of course, 
each constitutes a payroll period. If, however, they 
occasionally vary in duration, the payroll period is the 
period for which the wage payment is ordinarily made, 
even though that does not coincide with the actual 

(Continued on page 334) 
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The Current Tax Payment Act of 1943 defines wages as 
follows: 


“As used in this subchapter— 
“(a) WacES.—The term ‘wages’ means all remuneration (other than fees 
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paid to a public official) for services performed by an employee for his Suggestions Em 
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IG AX DEDUCTIONS 
Employers 


ons 


te from. 4—Determine whether the withholding charts are 
applicable to all classes of employees. 


diately 5—Discontinue the Victory tax deduction after 
July 1, 1943 as Victory tax is included in with- 
holding schedules. 


july 1§6—Prepare to make quarterly returns of amounts 
withheld, probably on October 1, January 1, 
April 1, and July 1. 


v with- 


1e first 
it date. 
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0 | 1.00 80| 100} 18.00 | 15.60 | 13.20] 10.80] 8.40] 6.00| 3.60] 2.00 
0} 130 100| 120} 22.00 | 19.60 | 17.20] 14.80] 12.40] 10.00} 7.60] 5.20 
0;} 2.20 120| 140 | 26.00 | 23.60 | 21.20] 18.80] 16.40] 14.00] 11.60] 9.20 
0} 4.20 140 160 | 30.00 | 27.60 | 25.20 | 22.80 | 20.40 | 18.00 | 15.60 | 13.20 
0| 6.20 160 | 180 | 34.00 | 31.60 | 29.20 | 26.80 | 24.40 | 22.00 | 19.60 | 17.20 
0; 8.20 180 | 200 | 38.00 | 35.60 | 33.20 | 30.80 | 28.40] 26.00 | 23.60 | 21.20 
0 | 10.20 200 | 220 | 42.00 | 39.60 | 37.29 | 34.80 | 32.40] 30.00 | 27.60 | 25.20 
0 | 12.20 220| 240 | 46.00 | 43.60 | 41.20 | 38.80 | 36.40 | 34.00 | 31.60] 29.20 
0 | 14.20 240 | 260 | 50.00 | 47.60 | 45.20 | 42.80 | 40.40 | 38.00 | 35.60 | 33.20 
10 | 16.20 260 | 280 | 54.00 | 51.60 | 49.20 | 46.80 | 44.40 | 42.00 | 39.60 | 37.20 
10 | 18.20 280} 300 | 58.00 | 55.60 | 53.20 | 50.80 | 48.40 | 46.00 | 43.60 | 41.20 
10 | 20.20 300 | 320 | 62.00 | 59.60 | 57.20 | 54.80 | 52.40 | 50.00 | 47.60 | 45.20 
10 | 22.20 320 | 340 | 66.00 | 63.60 | 61.20 | 58.80 | 56.40 | 54.00 | 51.60 | 49.20 
10 | 24.20 340 | 360 | 70.00 | 67.60 | 65.20 | 62.80 | 60.40 | 58.00 | 55.60 | 53.20 
10 | 26.20 360 | 380 | 74.00 | 71.60 | 69.20 | 66.80 | 64.40 | 62.00 | 59.60 | 57.20 
10 28.20 380 | 490 | 78.00 | 75.60 | 73.20 | 70.80 | 68.40 | 66.00 | 63.60 | 61.20 
—_ $400 | 20% of the excess over $400 plus 
| 

10 |329.20 rover |$30.00 |$77.60 (87520 $72.80 |$70.40 [888.00 $65.60 |$63.20 |$60.80 ‘840 
shown, the If the number of dependents is in excess of the largest number of dependents shown, the 
nber of de amount of tax to be withheld shall be that applicable in the case of the largest number of de- 
wn, except Feadents shown reduced by $2.40 for each dependent over the largest number shown, except 
ccess of the that in no event shall the amount to be withheld be less than 3 per centum of the excess of the 
over, of the ‘an wage in the bracket in which the wages fall (or if the wages paid are $400 or over, of the 
0.10, to the &xcess of the wages) over $24, computed, in case such amount is not a multiple of $0.10, to the 


Dearest multiple of $0.10, 
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“(6) for services performed by a nonresident alien individual, other than 
a resident of a contiguous country who enters and leaves the United States 
at frequent intervals, or 

“(7) for such services, performed by a nonresident alien individual who 
is a resident of a contiguous country and who enters and leaves the United 
States at frequent intervals, as may be designated by regulations prescribed 
by the Commissioner with the approval of the Secretary, or 

“(8) for services for an employer performed by a citizen or resident of 
the United States while outside the Unied States (as defined in section 
3797 (a) (9)) if the major part of the services for such employer during the 
calendar year is ‘to be performed outside the United States, or 

“(9) for services performed as a minister of the gospel. 
For the purpose of paragraph (8) services performed on or in connection 
with an American vessel (as defined in section 1426 (g)) under a contract 
of service which is entered into within the United States or during the 
performance of which the vessel touches at a port in the United States, or 
on or in connection with any vessel as an employee of the United States 
employed through the War Shipping Administration, shall not constitute 
services performed outside the United States. 


[SEMIMONTHLY] 


IF THE PAYROLL PERIOD WITH RESPECT TO AN 
EMPLOYEE IS SEMIMONTHLY 





And, (1) such person is a married person claiming none of 
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$400 
or over $30.00 





personal exemption for withholding and has— 


DEPENDENTS 


None | One | Two | Three| Four | Five | Six | Seven| Eight | Nine 


Or, (2) such person is a married person 
claiming half of personal exemption for 
withholding and has— 


DEPENDENTS 


None | One | Two | Three | Four | Five | Six | Seven. 


Or, (3) such person is a single person and has— 
DEPENDENTS 





None | One | Two | Three| Four | Five | Six | Seven 


Or, (4) such person is a married 
person claiming all of personal 
exemption for withholding 
and has— 


DEPENDENTS P 
None | One | Two | Three| Four | Five 


Or, (5) such person is head of a 
family and has— 


DEPENDENTS 
| Two | Three | Four | Five | Six 





The amount of tax to be withheld shall be— 


31.40 
35.40 
39.40 
43.40 
47.40 


51.40 
55.40 
59.40 
63.40 
67.40 


71.40 
75.40 


$7740 









$1.80 | $0.30 | $0.30 | $0.30 | $0.30 | $0.30 | $0.30 | $030 
3.80} 1.20 60 60 6 60 60 60 
5.80 | 3.20 90 90 90 90 90 90 
8.80] 620) 3.60) 130] 130] 130] 1.30] 1.30 
12.80} 10.20] 7.60} 5.00} 240] 190] 1.90] 1.90 
16.80 | 14.20} 11.60} 9.00} 640] 380] 2.50] 2.50 
20.80 | 18.20 | 15.60 | 13.00} 1040] 780|] 5.20] 3.10 
24.80 | 22.20 | 18.60 | 17.00 | 14.40] 11.80] 9.20| 6.60 
28.80 | 26.20 | 23.60 | 21.00 | 18.40 | 15.80) 13.20} 10.60 
32.80 | 30.20 | 27.60 | 25.00 | 22.40 | 19.80] 17.20] 14.60 
36.80 | 34.20 | 31.60 | 29.00 | 26.40 | 23.80 | 21.20) 18.60 
40.80 | 38.20 | 35.60 | 33.00 | 30.40 | 27.80 | 25.20 | 22.60 
44.80 | 42.20 | 39.60 | 37.00 | 34.40 | 31.80 | 29.20 | 26.60 
48.80 | 46.20 | 43.60 | 41.00 | 38.40 | 35.80 | 33.20 | 30.60 
52.80 | 50.20 | 47.60 | 45.00 | 42.40 | 39.80 | 37.20 | 34.60 
56.80 | 54.20 | 51.60 | 49.00 | 46.40 | 43.80 | 41.20 | 38.60 
60.80 | 58.20 | 55.60 | 53.00 | 50.40 | 47.80 | 45.20 | 42.60 
64.80 | 62.20 | 59.60 | 57.00 | 54.40 | 51.80} 49.20 | 46.60 
68.80 | 66.20 | 63.60 | 61.00 | 58.40 | 55.80 | 53.20 | 50.60 
72.80 | 70.20 | 67.60 | 65.00 | 62.40 | 59.80 | 57.20 | 54.60 
20% of the excess over $400 plus 
$74.80 7220 $69.60 |$67.00 0440 so1s0 $59.20 |$56.60 








If the number of dependents is in excess of the largest number of dependents shown, the 
amount of tax to be withheld shall be that applicable in the case of the largest number of de- 


pendents shown reduced by $2.60 for each de 


ndent over the largest number shown, except 


that in no event shall the amount to be withheld be less than 3 per centum of the excess of the 
median wage in the bracket in which the wages fall (or if the wages paid are $400 or over, of the 


excess of the wages) over $26, computed, 


nearest multiple of $0.10. 


in case such amount is not a multiple of $0.10, to the 
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period for which a particular payment of wages is 
made. Thus, if an employer ordinarily pays a par- 
ticular employee on a weekly basis, but sometimes 
pays him on Wednesday for the wages up to then, and 
again at the end of the week for the remainder, the 
payroll period is still a week. The result would be 
the same if an employee, before leaving for a trip, is 
paid for the time he is to be gone. 


Employees 


Neither prior law nor the new law gives an all- 
inclusive definition of the word “employee.” 


[MONTHLY] 


IF THE PAYROLL PERIOD WITH RESPECT TO AN 
EMPLOYEE IS MONTHLY 


As in 


And, (1) such person is a married person claiming none of 


































































































personal exemption for withholding and has— 
ame |~ DEPENDENTS 
wages are | None| One | Two | Three| Four | Five | Six | Seven | Eight | Nine 
Or, (2) such person is a married person 
claiming half of personal exemption for 
| withholding and has— 
DEPENDENTS 
None | One | Two | Three| Four | Five | Six | Seven 
Or, (3) such person is a single person and has— 
DEPENDENTS 
None | One | Two | Three | Four | Five | Six | Seven 
Or, (4) such person is a married 
But person claiming all of personal 
At | less exemption for withholding 
least | than | and has— 
DEPENDENTS 
None | One | Two | Three| Four | Fie 
| | Or, (5) such person is head of a 
family and has— 
| } DEPENDENTS 
None — | 
; 1 bed Two Three | Four | Five | Six 
= __The amount of tax to be withheld shall be— 
TY NN eT ic Prccaneuceeionatoaeetas |. es en 
40; 50 9.00} $3.80)....... RR SANS RE Sa nen Week eee 
50 60; 11.00) 5.80) $0.60; $0.10) $0.10) $0.10; $0.10) $0.10) $0.10) $0.10 
60 70 13.00| 7.80 2.6 4 40 40 4 40 4 
70} 80} 15.00) 9.80) 4.60 .70 70 70 70 70 70 70 
80} 100; 18.00) 12.80) 7.60, 2.40) 1.10) 1.10) 1.10) 1.10) 1.10) 1.10 
100 | 120] 22.00) 16.80) 11.60) 6.40) 1.70 1.70 1.70) 1.70 1.70 1.70 
120| 140] 26.00; 20.80) 15.60) 1040) 5.20) 2.30) 2.30) 2.30) 2.30) 2.30 
140} 160| 30.00) 24.80) 19.60) 14.40 9.20 4.00; 2.90) 2.90 2.90 2.90 
160 | 200] 36.00) 30.80) 25.60) 20.40) 15.20) 10.00; 4.80) 3.80 3.80 3.80 
200 | 240| 44.00) 38.80) 33.60) 28.40) 23.20) 18.00} 12.80) 7.60) 5.00) 5.00 
240 | 280| 52.00) 46.80) 41.60} 36.40} 31.20) 26.00) 20.80) 15.60) 10.40 6.20 
280 | 320| 60.00; 54.80} 49.60) 44.40) 39.20) 34.00) 28.80) 23.60) 18.40) 13.20 
320 | 360) 68. 62.80) 57.60} 52.40) 47.20) 42.00) 36.80) 31.60) 26.40) 21.20 
360 | 400) 76 70.80} 65.60} 60.40} 55.20) 50. 44.80) 39.60) 34.40) 29.20 
400 | 440] 84.00) 78.80) 73.60) 68.40) 63.20) 58.00) 52.80) 47.60) 42.40) 37.20 
440 | 480/ 92.00) 86.80) 81.60 76.40) 71.20) 66. 60.8 55.60) 50.40) 45.20 
480 | 520)| 100. 94.80) 89.60) 84.40) 79.20) 74.00] 68.80) 63.60) 58.40) 53.20 
520 | 560)| 108 102.80} 97.60) 92.40) 87.20) 82.00} 76.80) 71.60) 66.40) 61.20 
560 | 600 | 116.00) 110.80) 105.60) 100.40) 95.20) 90. 84.80) 79.60) 74.40) 69.20 
600 | 640 | 124.00) 118.80) 113.60) 108.40) 103.20) 98.00} 92.80) 87.60) 82.40) 77.20 
640 ; 121.60) 116.40) 111.20) 106.00) 100.80} 95.60) 90.40) 85.20 
680 129.60} 124.40) 119.20) 114.00) 108.80) 103.60} 98.40) 93.20 
720 137.60} 132.40} 127.20) 122.00) 116.80) 111.60) 106.40) 101.20 
J 140.40 130. 124.8 t 114.40 
20% of the excess over $800 plus 
$800 l | | ] 
orover ($160.00/$154.80 


$118.40/$113.20 


$149.60'$144.40 $139.20 $134.00] $128.80 $123.60 
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If the number of dependents is in excess of the largest number of dependents shown, the 
amount of tax to be withheld shall be that applicable in the case of the largest number of de- 
pendents shown reduced by $5.20 for each dependent over the largest number shown, except 
that in no event shall the amount to be withheld be less than 3 per centum of the excess of the 
median wage in the bracket in which the wages paid fall (or if the wages paid are $800 or over, 


of the excess of the wages) over $52, computed, in case such amount is not a multiple of $0.10, 
to the nearest multiple of $0.10. 
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prior law, the new law provides that it include an 
officer, employee, or elected official of the United States, 
a State, Territory, or any political subdivision thereof, 
or the District of Columbia, or any agency or instru- 
mentality of any one or more of the foregoing. As 
before, it also provides that the term “employee” in- 
clude an officer of a corporation. 


Victory Tax regulations (similar in this respect to 
Social Security regulations) indicate that the question 
of whether a person is an “employee” or not depends 
upon the legal relationship between himself and the 
one for whom he is performing the services. Gen- 
erally an employer-employee relationship exists when 
the person for whom services are performed has the 
right to control and direct the individual who per- 
forms the services, not only as to the result to be 
accomplished by the work but also as to the details 
and means by which that result is reached. That is, 
an employee is subject to the will and control of the 
employer not only as to what shall be done but how 
it shall be done. 

In general, if an individual is subject to the control 
or direction of another merely as to the result to be 
accomplished by the work and not as to the means 
and methods for accomplishing the result, he is an 
independent contractor, rather than an employee. 
Physicians, lawyers, dentists, veterinarians, contrac- 
tors, subcontractors, public stenographers, auctioneers, 
and others who follow an independent trade, business, 
or profession, in which they offer their services to the 
public, are generally independent contractors, and pay- 
ments to them are not subject to withholding. Bona 
fide partners are not employees of the partnership. 
But if the partnership is taxable as a corporation, its 
members are considered as employees. 

The new law contains new definitions of single per- 
son, married person, head of family, dependent, etc., 
for the purpose of the withholding. The terms are 
defined as they have been defined in the past for the 
purpose of the personal exemption and credit for de- 
pendents for income tax, with the further proviso that 
the status is not recognized (and no withholding exemp- 
tion is allowed) unless and until the required with- 
holding exemption certificate is in effect. 


Withholding Requirements 


The new withholding provisions apply to all wages 
paid on or after July 1, 1943, unless paid within 1943 
for payroll periods beginning before July 1, 1943. If 
wages are paid on or after July 1, 1943, but before 
January 1, 1944, for payroll periods beginning on or 
before June 30, 1943, the 5 per cent Victory tax with- 
holding provisions (but not the new 20 per cent pro- 
visions) apply. Withholding under the new law applies 
even though the employee paid his 1942 tax in full. 
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Treasury’s Collection Costs 


An Address by Assistant Secretary of the Treasury 
John L. Sullivan before the Toledo Bar Association 


N ORDINARY times an Assistant Secretary of 
| the Treasury who happened to be a lawyer him- 
self probably would take advantage of this brilliant 
gathering to expound the philosophy and theory un- 
derlying the important legal problems of the Treasury 
Department. Somehow or other we always seem to 
have important legal problems and the present is no 
exception to the rule. Without in any way minimizing 
the importance of the correct solution of legal problems 
now pending in the Treasury, I am not going to dis- 
cuss them tonight, because there is now being tried 
before the world a case which completely overshadows 
all legal theories and philosophies and all other problems. 
It is not a common law trial, nor is it being con- 
ducted under the rules of Equity. Rather it is a trial 
by fire. The number of parties-in-interest exceeds 
two billion persons. Among the issues involved in 
this trial are freedom of worship, freedom of speech, 
freedom from oppression, our right to lead our own 
lives in our own way, and equality of opportunity for 
ourselves and for our children. The defendant in this 
trial is Democracy, whose right to survive anywhere 


in the modern world was challenged on December 
7, 1941. 


As a junior member of the defending firm, I would 
like to relate to you some of the evidence within that 
small part of the case with which I am familiar and 
from which I conclude that the final verdict will be 
that Democracy will survive, and that Democracy will 
emerge from this trial strengthened and revitalized, 
an even stronger pillar of civilization than on the day 
the trial opened. 


I am well aware that there is a great deal of gloom 
in circulation. Headlines wail of dissension and dis- 
order. The papers are full of things left undone which 
ought to have been done, and things done which ought 
not to have been done. The radio is loud with querulous, 
scolding voices. And many speakers feel the urge to 
don sackcloth and ashes, and to view with alarm. I 
am not of this school of thought. 

Perhaps some of this sort of thing is good for us. 
There are abuses that need to have the light turned 
on them. There are errors of omission and commis- 
sion which publicity helps to correct. Complacency 
and overconfidence are always dangers in need of com- 
batting. But for all that, there is one glorious fact 
that far outshines the troubles that fret us, and the 


delays and mistakes that very properly make us 
impatient: 
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That is the unmistakable truth, which grows clearer 
each month and week, that DEMOCRACY IS EFFEC- 
TIVE in war as in peace. 


For day by day it becomes more surely apparent 
that a free people planning their own plans, making 
up their own minds, taking their own decisions and 
putting them into effect by their own methods, will 
make fewer mistakes and get surer results than any 
Fuehrers or Duces or self-appointed dictator leaders 
under any name. 

In this year of 1943 we are successfully answering 
the slave-world’s sneering challenge that Democracy 
is decadent, that Democracy cannot and will not fight, 
that Democracy cannot survive in a regimented world 
of so-called supermen. 

We have converted our resources to war production 
—and by the methods of democracy we are producing, 
at the end of a little over a year, far more than our 
enemy is producing at the end of ten years, despite all 
his slave labor, and his confiscated factories. 

By our democratic process we have raised and trained 
and equipped a great army and transported it to battle 
lines around the world. We have built a navy to 
patrol the seven seas, and an air force to clear the 
skies. With this offensive force we shall crush the 
Nazis and the Japs in Africa, Europe and Asia, or 
wherever we have to chase them. We shall smash 
them so completely that never again will dictators 
dare raise their hands against the free American people. 

The conclusions I have just expressed are based 
very largely upon a conviction I have long held,— 
that no power on earth can overcome an aroused, 
united America. I would like to submit to you now 
some evidence which has convinced me, as I believe 
it will convince you, that the people of this country 
today are aroused, are united, and are one in their 
determination that no sacrifice is too great to preserve 
those things for which America stands. 

I want to tell you a few solid truths that speak 
louder than words of the morale here on the home 
front—facts which prove that in spite of bickerings 
and crabbings and recriminations and second guessings, 
the American people are in complete and active part- 
nership with their Government to win this war. 

I believe that when the history of this war is written, 
one of the facts that will amaze and mystify not only 
the peoples but the leaders of our enemies and allies 
alike is the degree to which all the people of America 
have helped our Government finance this war. For 
this great war is being financed in the Democratic 
way. I predict to you today that during this war more 
American people, through taxes willingly paid and 
through Bonds voluntarily purchased, will have par- 
ticipated in financing this war more completely than 
any other people in any land in history. 
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In the first two weeks of March the American people 
gave a tremendous, overwhelming proof of unity and 
loyalty. During that fortnight they attested their 
faith and love of their country by willingly and gladly 
pouring into their Federal Treasury the greatest flood 
of income taxes in the history of this or any other nation. 

There was a sweep and vastness about it that no 
one could mistake. It was as if these millions of 
Americans were saying, “We’re in this, too. This is 
our country and our war. Maybe we can’t battle in 
the front line with the fighting men. But we want 
them to know that we can and do stand here shoulder 
to shoulder with them—helping the best we can, serv- 
ing with our hands and our hearts and our dollars.” 

A year ago when our entire land was blazing in the 
first white heat of war, and raging mad at the treachery 
of Pearl Harbor—a year ago such a demonstration 
was to be expected. But this year, the first flush of 
excitement had gone, the war had settled down to a 
deadly unglamorous matter of every-day routine. The 
entire question of taxes was complicated and con- 
fused as never before by a series of proposals which 
contemplated the present or future forgiveness of 
taxes. I doubt if ever before any group of taxpayers 
faced such confusion or would have had a better excuse 
for failing in their responsibilities. Yet the American 
people with that same understanding and unity that is 
so surprising to the people of other nations realized 
how their Government needed money to finance this 
war. And when the word finally got through to them 
that despite any proposal pending in the Congress it 
was their duty as citizens to file a return and pay their 
quarterly installment, they did so in a manner that 
was heartening and inspiring. 

That you may appraise what they did in proper 
perspective, I would like to give you a few facts and 
figures demonstrating the recent growth and populariza- 
tion of the Federal Income Tax as an instrument in 
supporting the Federal Government. Ten years ago, 
in the fiscal year 1933, total individual income tax 


(Continued on page 343) 
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INDIVIDUAL INCOME TAXES 
1916-1942 


Number of Taxable Returns and 
Amount of Taxes 


This chart has been prepared from figures 
of the U. S. Bureau of Internal Revenue. 
The 1942 figures are estimates. These figures 
for individual income taxes include a small 
proportion of returns for estates and trusts. 


The number of tax returns shown is the 
number taxable. In many years about twice 
this number of returns were filed; the other 
returns were not taxable. The Treasury De- 
partment estimates that for 1942 there will 
be 35 million or more returns; 27.2 million 
will be taxable. 


The number of returns is affected by the 
laws governing the filing of returns. Returns 
were filed in general by those with net in- 
comes exceeding:—if single individuals or 
fiduciaries, 1913-1916, $3,000; 1917-1924, 
$1,000; 1925-1931, $1,500; 1932-1939, $1,000; 
1940, $800; 1941, $750; 1942, $500;—if married, 
1917-1923, $2,000; 1924, $2,500; 1925-1931, 
$3,500; 1932-1939, $2,500; 1940, $2,000; 1941, 
$1,500; 1942, $1,200;—from 1921, gross income 
over $5,000;—from 1938 on, trusts with net 
incomes over $100. 


The Division of Research of OPA estimates 
that in 1942 of 32,650,000 family units in the 
United States 25,646,000 had incomes of 
$1,200 or more. Of these 21,515,000 were 
non-farm, 4,131,000 farm families. Of 
9,950,000 single consumer units, 8,921,000 had 
incomes of $500 or more or almost 90 per 
cent. Of these ‘‘single consumers,’’ 6,000,000 
were men, 5,456,000 (90 per cent) of whom 
made $500 or more; of the 3,950,000 women, 
3,465,000 (87.7 per cent) made that amount. 


Of the aggregate 42,600,000 family and sin- 
gle consumer units reported with a total] in- 
come of 110 billions, 80 per cent made $3,065 
or less, or $61,602,000,000. Ten per cent or 
4,260,000 of the total made $4,235 or more 
or $43,380,000,000 of the aggregate consumer 
income, (Reprinted by special permission 
from DUNN’S REVIEW.) 


NUMBER OF 
TAXABLE RETURNS 


DOLLARS OF 
TAXES PAID 
iA 

Y ‘eo 

Va . an 

a a 
45 4% “a Ye 
7 i ae an 
A a Ve a 4 
7 A A a 
7 Ve A ee 
A i ee 3 4 cms 4ies 40s f 
A ie ie A en ee 
A a ee ie an i oe sO ee ee 
45s Ome 4s Ce 4 3les 40a Cie lee ies ¢ 
4504 GUee CS ime is Gls Gime Sie Gime flee f 
4 50RS ORS cies 2s Sims Ses Ses Cees Gls fies 4 
7 i VY, i, i) in i, i in 
ye Miles Mie ie le i = ee ie 

RECESSION RECOVERY 





June, 1943 


25 MILLION RETURNS 


agree 
$10 BILLION TAXES 


5 MILLION RETURNS 
$2 BILLION TAXES 


= RSSSSSSS SAAS A! 
RRABABABAsaas 


Ww 
@ 





WABAABAESBAASASERSESSBEBAESE’ 
WABABABABBBABRRAERAEESEBSSS 


20 MILLION RETURNS 


RENNES. 4. 
$8 BILLION TAXES 





WABABVABRBABBAAABAASABASEBEBE 
ARBABBABARRBBBRRRELREASSBABSS’ 


15 MILLION RETURNS 


—_——_1) 
$6 BILLION TAXES 


y 
4 
y 
y 
y 
y) 
4 
y 
y 
4 
y) 
4 
y 
4 
5 
Y) 
Y 
Y 
y 
y 
y) 
y 
y) 
4 
4 
y 





10 MILLION RETURNS 


ee eee 
$4 BILLION TAXES 





RARARASEAEASARALSALASSREEETSSASSRESRERERE EEE EEE RRR Re ee 
_AAAAAARARAARARARARRRAAR ERR AREER ERRRR REE REE EEE ERE 


— — —e 
SS ASS SSS AAA SCAASS SOARS Saeaeeacacaasasesasaaasssassasasaasssesas 


nt 
DBWABAARAAAAAAABesesaseaae 


ARAVA eas aaaaeeaas 


BAVBRBVVasaesesseat 
- AAALAC AATSAAATAAALASASSLSLERSSSSSARERRRESESEREREEEEEEREEE EERE 


‘39 
WORLD WAR 0 


> 
°o 
> 
> 
nN 















Pa ae She a 





RARABARAABRAAARASRSBASSS wn 


“SSS 









The Supreme Court 


Depreciation: Basis where asset paid for by another.— 
Where extensions of transmission lines are paid for by tax- 
payer’s (a public utility) customers, and where the amounts so 
paid by the customers never were, or by contract have ceased 
to be, refundable, the Court holds that the taxpayer cannot 
deduct depreciation thereon even though such lines became 
the property of the taxpayer, since the property had no cost 
basis to the taxpayer. The taxpayer’s contention that it re- 
ceived the property as a gift or contribution from its customers 
and that it was therefore entitled to the basis of the donor or 
transferor was dismissed. Helvering v. American Dental Co., 
— U.S. —, 43-1 ustc J 9318 was held inapplicable. SC. The 
Detroit Edison Company v. Commissioner of Internal Revenue. 


Appellate and Lower Courts 


Compensation for personal services: Commissions of Ala- 
bama Land Agent.—Commissions received by the taxpayer in 
1936 and 1937 as Land Agent for Mobile County, Alabama, 
are not exempt from income tax under the Public Salary Tax 
Act of 1939. The taxpayer was serving under contract as an 
independent contractor and not as an officer or employee of 
the State. The Public Salary Tax Act of 1939 does not exempt 
such income from taxation. CCA-5. S. H. Cochran, Petitioner, 
v. Commissioner of Internal Revenue, Respondent. 43-1 ustc 
{ 9409. 


Gross income: Advance payment of rent.—Where a lease 
referred to an advance payment made in the first year of the 
lease as “part payment of the tenth year’s rent” and where 
the parties intended that the payment be so applied, the full 
amount of the payment was taxable to the lessor in the year 
of its receipt. The Court distinguished Clinton Hotel Realty 
Corp. v. Com., 128 Fed. (2d) 968, 42-2 ustc J 9559, because there 
the payment was referred to as a “security” or “deposit” and 
the lessor was required to account to the lessee for the principal 
amount of the payment and the interest thereon. CCA-5. 
Astor Holding Company, Petitioner, v. Commissioner of Internal 
Revenue, Respondent. 43-1 ustc J 9408. 


_ Deductions: Interest: Accrual of interest on bonds not 
issued.— The Circuit Court, in reversing the Board, holds that 
where, under a plan of recapitalization, taxpayer issued capital 
notes on December 7, 1937, with interest dating from January 1, 
1937, in exchange for stock, such interest is not deductible 
under Sec. 23(b), 1936 Act, because it was not interest paid 
or accrued, within the taxable year, on indebtedness, even 
though paid during the year. CCA-7. Commissioner of Internal 
Revenue, Petitioner v. Drovers Journal Publishing Company, Re- 
Spondent, 43-1 ustc J 9411. 


Refund of AAA taxes: Effect of general rise in prices.— 
Where there is evidence that taxpayer did not shift the burden 
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of the floor stock taxes on cotton goods, the Court refuses to 
hold that general price increases relieved the taxpayer of the 
tax burden within the meaning of Sec. 902, 1936 Act, merely 
because it is impossible for taxpayer to prove that the Agricul- 
tural Adjustment Act had no effect upon such price increases. 
Recovery of floor stock taxes paid is allowed. CCA-9. United 
States of America, Appellant, v. The Root & McBride Company, 
Appellee. 43-1 ustc J 9406. 


Suits for refund: Variance between claim and pleading: 
Waiver.—In a suit for recovery of additional manufacturer’s 
excise tax assessed against and paid by taxpayer’s predecessor 
in interest, following the Government’s answer to the com- 
plaint, taxpayer made new allegations not previously set out in 
the suit. There having been no waiver by the Commissioner, 
the Court holds that the Government is within its rights in 
now asserting as a defense that the claim presented to the 
Commissioner did not include the present position. CCA-9. 
The B. F. Goodrich Company, a corporation, Appellant v. United 
States of America, Appellee. 43-1 ustc J 9405. 


Recognition of gain or loss: Oil and gas leases.—In 1935, a 
partnership purchased two oil leases for $120. In 1937, the 
partnership sold them for $150,000 in cash and an oil payment 
of $125,000. The contract of sale gave the equipment to the 
purchaser with prior rights to the seller to repurchase the 
equipment if the leases were abandoned by the buyer. The 
taxpayers, members of the partnership, seek to compute their 
capital gain by deducting from the cash consideration the 
remaining undepreciated basis of the equipment, allocating 
the cost of the leases pro rata to the cash and the oil payment. 
The Circuit Court affirms the Board’s decision that such deduc- 
tions are proper. CCA-10. Commissioner of Internal Revenue, 
Petitioner, v. Madeline B. Lewis, Respondent. Commissioner of 
Internal Revenue, Petitioner, v. J. H. Cromwell, Respondent. 
Commissioner of Internal Revenue, Petitioner, v. Edna D. Crom- 
well, Respondent. 43-1 ustc § 9380. 


Refunds and credits: Reservation in waiver of restrictions.— 
The reservation of a right to file a claim for refund on certain 
items in a Federal estate tax return in a Waiver of Restrictions 
against Immediate Assessment and Collection of Deficiency, 
such items being the subject of pending litigation, filed prior 
to the payment of the tax, constitutes a timely informal claim 
for refund, which is subject to amendment. DC ED. Ark. 
Jo Frauenthal and Mayer F. Gates, Administrators of the Estate 
of Sam Frauenthal, Deceased, v. United States of America. 43-1 
ustc J 9228. 


Community property v. separate property: Effect of prop- 
erty settlement between spouses.—Where taxpayer and his 
estranged wife, residents of California, in 1935, prior to their 
divorce, entered into an agreement whereby a dissolution of 
the community character of the property was consummated and 
the property was divided by allotting to the wife certain mis- 
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cellaneous properties and cash and the husband’s portion in- 
cluded accounts receivable consisting of attorney’s fees from 
the husband’s law practice, the exercise of the power to dispose 
of the income of each by its transfer to the other did not effect 
a change of tax liability on the income when received. There- 
fore, notwithstanding the transfer, the husband is not taxable 
for the wife’s community interest in the earned attorney fees. 
Sut the property settlement was a taxable event and the 
husband’s admitted gain by reason of the division of property 
is to be computed under Secs. 111, 112(a) and 112 (c), 1934 
Act. DC. SD. Calif. Todd W. Johnson, Appellant, v. United 
States of America, Appellee. 43-1 ustc J 9404. 


Estates and trusts: Income from property received in com- 
promise settlement.—W here taxpayer receives shares of stock 
from her husband’s estate under a compromise agreement as 
her share of certain community property, the income on those 
shares from the decedent’s death until the delivery pursuant 
to the compromise agreement was not exempt from taxation 
under the terms of Sec. 22(b)(3), 1936 Act, as a gift, bequest 
or devise, but was taxable as income because taxpayer became 
the owner of the stock following her husband’s death and the 
dividends represented income thereon. 


Estates and trusts: Income from testamentary trust.—In- 
come received by a testamentary trust, representing dividends 
on shares making up the corpus of the trust, which was dis- 
tributed direct to the beneficiary under the provisions of Sec. 
162(c), 1936 Act, is taxable to the beneficiary. DC. ND. Calif. 
Linda H. Hale, Plaintiff, v. Clifford C. Anglim, individually and 
as Collector of Internal Revenue for the First District of Califor- 
nia, Defendant. 43-1 ustc J 9412. 


Definitions: Trust taxable as association: Business purpose. 
—On evidence that a real estate trust conducted no business 
operations on its own account, and that the beneficiaries re- 
ported their proportionate part of the income of the trust in 
their returns for 1937 and 1938, the Court holds that the trust 
was not a corporation, partnership, or association subject to be 
taxed as a corporation, and was not subject to capital stock 
taxes paid for the taxable years. Refund granted. DC. WD. 
Ky. IW. T. Embry, Trustee, Plaintiff v. Seldon R. Glenn, Col- 
lector of Internal Revenue, for the District of Kentucky, Defend- 
ant. 43-1 ustc J 9414. 

(1) Closing agreements: Estoppel: Suit for refund.—Tax- 
payer executed a settlement, on form 870, covering 1934 tax 
liability, agreeing not to file or prosecute any claim for refund 
for that year. Subsequently, following determination of worth- 
lessness of stock of the Union Trust Company by the Board 
of-Tax Appeals, for 1934, taxpayer sued to recover taxes paid 
for that year. The Court finds the settlement agreement bind- 
ing and holds taxpayer not entitled to refund. 

(2) Deductions: Stock worthlessness: Year determined.— 
The stock of Standard Textile Products was worthless in 1934 
when bankruptcy proceedings were instituted. Union Trust 
Company stock was also worthless in 1934. DC. ND. Ohio. 
Adrian D. Joyce, Plaintiff, v. Frank F. Gentsch, Collector of Inter- 
nal Revenue, Defendant. 43-1 ustc J 9407. 


Distributions by corporations: Liquidation distributions.— 
Taxpayer reported the full amount of cash distributions re- 
ceived during 1937 by virtue of his stockholdings in a corpora- 
tion in the process of liquidation. The Court holds that, on 
the evidence, the cash distributions so received were liquidating 
distributions under the terms of Sec. 115, 1936 Act, and under 
the provisions of Sec. 117 of that Act only thirty per cent of 
those distributions (stock in the liquidating corporation having 
been held for more than ten years prior to dissolution, and 
the cost basis of the stock having previously been recovered 
in full) were taxable at the rates prevailing for that year so 
that taxpayer is entitled to a refund of the taxes wrongfully, 
erroneously and illegally collected from him for that year. 
DC. WD. Tenn. R. G. Morrow, Plaintiff v. United States of 
America, Defendant. 43-1 ustc J 9410. 
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Property subject to lien: Validity against pledgee—Where 
plaintiff and the United States both claimed a lien on certain 
furniture, furnishings and personal property of one Seagraves 
and his wife, who were indebteded to plaintiff under a contract 
lien and a statutory Texas Hotelkeeper’s lien for lodging, food, 
etc., covering a long period, and who were also indebted to the 
United States for unpaid income taxes, the Court holds that 
Secs. 3670, 3671 and 3672 of Title 26, U. S. C. A., are controlling 
between the Government and the plaintiff, that plaintiff, 
by reason of its contractual and statutory liens, is a pledgee 
within the meaning of Sec. 3672, that pledgees were not in- 
cluded in Sec. 3672 nor protected as such, prior to June 29, 
1939, and that the Government’s liens fixed against the property 
prior to June 29, 1939 are superior to the plaintiff’s liens but 
that the plaintiff’s liens after that date are superior to those 
of the Government. DC. SD. Tex. Warwick Hotel, Inc., 
Plaintiff, v. Frank Scofield, United States Revenue Collector, and 
O. R. Seagraves and Wife Defendants. 43-1 ustc ¥ 9413. 


Corporation credit for dividends paid (1936 Act).—A corpo- 
ration distribution in 1936 did not result in allowable dividends 
paid credit under Sec. 27, 1936 Act, because the payments were 
not pro rata in proportion to stockholdings, even though the 
preferences in 1936 were offset and equalized in 1935 and 1937. 
DC. ND. Tex. Safety Convoy Company, Inc. v. W. A. Thomas, 
Collector of Internal Revenue. 45-1 ustc J 9416. 
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Budgeting State Finances for 1944 and 1945 
(Continued from page 319) 

additional economies, or new sources of revenue, or 

left the solution entirely up to the law-making body. 


Direct references to the Federal government’s rev- 
enue policy were, with few exceptions along the line, 
pointing to the fact that the weight of Federal taxes 
made it necessary for the State to show every con- 
sideration to its own citizens. There was almost no 
open recognition of the part State financial policies 
could or should play in the drama of inflation. By 
implication that was a Federal problem, though, as 
has been stated, there was ample awareness by State 
officials that inflation was more than potential when 
trends of living costs were emphasized. 


Of the 35 State budgets available for study, 24 
offered estimates of revenue for the current period. 
Of these 24 budgets, 17 were prepared for legislatures 
meeting biennially in the first months of 1943, and 
14 of these 17 carried smaller total revenue estimates 
than for comparable revenue sources in the first-prior 
budget. The three annual legislatures received smaller 
total revenue estimates for fiscal 1944 than for fiscal 
1943. In contrast, two of the four biennial legislatures 
meeting in 1942 received larger total budgeted revenue 
than in the first-prior, and the other two budgets had 
smaller total estimates. 


Whereas most of the current budgets carried 
smaller revenue totals than did the first-prior budgets, 
the reverse was true when a comparison was made 
between the current estimates and the actual revenues 
of the second-prior biennial. Out of 18 budgets with 
adequate data, 12 contained larger estimates for the 
current period than the actual figures of the second- 
prior budgetary period. 


The tentative conclusion about revenue for these 
States is this: war restrictions upon State revenue for 
the current budget period are expected to lower total 
receipts when compared with the revenues of the de- 
fense-stimulated first-prior biennial budget years.® 
But most States for which adequate figures are avail- 
able expect current revenue (war) to be higher than 
were the receipts in the peace years of the second-prior 
biennial periods. It is fully recognized that these con- 
clusions are based upon data for a minority of our 
48 States. 

Sources.—The influence of the war was again sug- 
gested in the contrasts between the source-by-source 
revenue forecasts presented to those legislatures meet- 
ing in January 1943 (the odd-year and annual legisla- 
tures) with the forecasts presented to the four regular 
1942 sessions (the even-year States). A majority of 

®Cr. Lewis B. Sims, ‘‘Effect of War on State-Collected Revenues,’’ 


in Wartime Problems of State and Local Finance, Tax Institute 
(Philadelphia), 1943, pp. 39-54. 
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the odd-year States had current budgets which pre- 
dicted smaller tax revenues than in the first-prior 
budgets from every one of the important tax sources— 
and tax collections are the largest part of total revenue 
for every State in the Union. The three States with 
annual budgets covered by this study forecast less 
revenue from most tax sources forthe 1944 fiscal year 
than for fiscal 1943; the exceptions were tobacco, 
property, individual income, and corporate income. 
But except for motor fuel, for licenses (predominantly 
motor vehicle and operator), and for Federal aid, in 
no case did a majority of the four even-year State 
budgets contain predictions of smaller tax revenues 
for the 1943 and 1944 fiscal years than for the first- 
prior budget period. 

Taking the 24 States which offered revenue esti- 
mates as a group, greatest accord, though not complete, 
was found on the expected decline in revenue from 
three major sales taxes sources—general sales, motor 
fuel, and alcoholic beverages—and from license taxes, 
in main motor vehicle and operators. Seven State 
budgets forecast a decline in tobacco sales tax rev- 
enues, five an increase, and one State no change. For 
property tax collections 12 current budgets carried 
smaller amounts than in the first-prior period and 
10 budgets had larger sums. 


There was also an anticipated decline for the next 
year or two in the receipts from the death and gift 
taxes by a majority of the States which budgeted these 
sources. Although too much importance cannot be 
attached to such short-period forecasts for these 
sources, these figures confirm the often expressed 
opinion that revenue from taxes on the transmission 
of estates by death and by gift will be smaller if for 
no other reason than the very heavy income taxes. 
For income tax collections an exact tabulation of the 
figures is not possible because some of the States do 
not separate the tax returns on individual incomes 
from those on corporate incomes. The figures on 
hand, however, suggest uncertainty in regard to indi- 
vidual income tax collection trends, and there was an 
anticipation of a slight decline in the receipts from 
the corporate income tax. 

There is a somewhat different picture presented by 
the comparison of the revenue estimates in current 
biennial budgets with the actual receipts from the 
same sources in the second-prior budgets. This means 
a comparison for 17 odd-year States of the fiscal 1944 
and 1945 (war years) with 1940 and 1941 (peace 
years), and a comparison for four even-year States 
of 1943 and 1944 (war years) with 1939 and 1940 (peace 
years). 

Twelve out of the 21 States had total estimated 
revenues for the current biennial budget period which 
were larger than the actual revenues in the second- 
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TABLE 2.—TOTALS: BUDGETED STATE EXPENDITURE AND REVENUE 
FOR THREE BUDGET PERIODS, AND PERCENTAGE CHANGE' 


(Dollar amounts in thousands) 





prior 

budget 
from 

second 






Biennial budgets: 
















Arizona....... 7/1/43)| $8,947) $6,917 NA| 29.3 
California....| 7/1/43|| 553,056 | 632,905 |$663,722| -12.6 
Colorado......| 7/1/43]] 19,088] 18,849 NA 1.3 
Delaware......| 7/1/43]} 24,899] 27,901] 28,820| -10.8 
Idaho..... weve 7/1/43]| 24,012] 21,670) 18,533] 10.8 
Indiana....... 7/1/43|| 78,579 | 111,786] 113,743] -29.7 
I 7/1/43\| 46,200] 48,787) 56,423) -5.3 
Kansas........ 7/1/43)| 19,616] 17,823} 17,291] 10.1 
Maine......... 7/1/43]| 54,537] 58,950 NA| -7.5 
Maryland2/....|10/1/43]| 93,079 | 127,093| 107,184] -26.8 
Michigan...... 7/1/43}| 246,305 | 237,158] 213,781] 3.9 
Minnesota.....| 7/1/43]| 201,939 | 230,336] 228,883] -14.6 
Montana.......| 7/1/43]} 18,048] 15,482] 13,138] 16.6 
Nebraska......| 7/1/43)) 53,155 | 59,072] 53,437] -10.0 




































Nevada........ 7/1/43|| 8,728 | 13,438] 12,285) -35.1 
North Carolina! 7/1/43]| 161,596 | 165,773| 160,693| -2.5 
North Dekota..| 7/1/43]| 17,318| 12,561; 18,879] 37.9 
Oklahoma...... 7/1/43)| 36,537| 33,766) 33,334) 8.3 
Oregon....++++| 7/1/43]| 95,104] 99,614); 90,263] 4.5 
South Dakota..| 7/1/43!) 17,345| 15,284] 11,952) 13.5 
Tennessee.....| 7/1/43|| 50,833 | 45,639 NA} 11.4 
ere 9/1/43]| 61,867| 69,026; 54,039) -10.4 
Vermont....... 7/1/43)| 17,147 | 23,491] 22,831) -27.0 
Washington....| 4/1/43] 236,632 | 238,395| 160,137| -.7 
Wisconsin.....| 7/1/43)| 183,495 | 205,254| 188,260} -10.6 
Wyoming..... ve] G/1L/43]] 16,840] 15,819] 17,772] 6.5 






Kentucky.....> 
Louisiana..... 
ae’ 
Missouri2/ 





eerres 











































"88,913 | 96,580] 114,5521 =7.9 | -22-4 | 15.7 101,723] 118,758) 124,97 | aba | clea 
374,526 | 384,468] 392,426] -2.6 | 4.6 | -2.0 || 445,294) 461,685| 495,630] -3.6 | -10.2 
“52,822 | 48,928] 53,136] 8.0] -.6 | -7.9 |] 35,544] 37,729] 44,380] -5.8 | -19.9 | 


d vist Wasi 
seman 4/1/43 
South Carolina 7/1/43} 
D ~ eo annual budgets Pe for. fisee) 3 ears 1941 = and 19393/ 


from 
New Jersey....-. 1, ans e 118 , 382 = . 119,502] 114 = 113,850 -10.8 
New York. eeeeteeeeeevese 402,148 431, 4 409, 395 a. 3 501, 186 4,64, »836 431, 107 di. 2 =l,.2 
South Carolina....-.+. | 47,695 | 43,441] 47,839 0. ; 35,444) 30,553) 30,150 16.3 









NA Not availabile in the State Budgets sent to the Bureau of the 2 Bills have been presented in the legislatures to have the fiscal 
Census. years begin July 1. 
1The fiscal years contained in any one of the annual Census 3 These three years are added in order to give a sequence of six 


reports on State finances beginning with 1942 are those ended within years, thus allowing a comparison with the three biennial periods of 
the 12-month period terminating on June 30 of the year designated in the other States. 
the title. In the present report, however, the States are grouped In the appendix (bottom portion of this table) the years for the 
according to the fiscal years covered by their respective budget percentage change columns are selected to contrast war with defense 
documents, Because of State laws and customs, complete amounts and peace years. 
are not always budgeted for each function of expenditure and each Reference: U. S. Bureau of the Census, ‘‘State Budgets for 


source of revenue, This table presents only the figures given in the 1944 and 1945,"’ State Finances: 1943, Volume 2, Number 1, March 
budget documents. 1943, table 1. 
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prior budgetary period. For individual tax sources 
there was also a contrast with the results from the 
comparison of current budgets with the first prior. 
The majority of the States in their current budgets 
anticipated revenues from general sales, alccholic 
beverage and particularly tobacco sales larger than 
actual collections in their second-prior budget period. 
Tax collections for motor fuel, however, were esti- 
mated to be much less than those which had been 
received four years before. The revenues forecast in 
the current budgets for individual and corporate in- 
comes were, with few exceptions, larger than the col- 
lections of the second-prior budgetary period. A 
majority of the States expected current revenue from 
property, death and gift taxes, as well as licenses 
(motor vehicle and operators) to be smaller in amount 
than for the previous four years. 

In each of these comparative periods, a slight ma- 
jority of the States forecast smaller grants from the 
Federal government for the current period. 


Governors’ messages.—Either no change in tax rates 
or revenue structure was recommended, or there was 
no discussion of the subject by governors in 19 of 
the 46 States. In 16 States, however, specific pro- 
posals were offered to the legislature for a downward 
revision of a tax rate, an adjustment, or the elimination 
of a levy. These were exclusive of temporary tax 
relief measures requested for servicemen in several 
States. There were 11 States in which the governors’ 
recommendations, if adopted, were expected to in- 
crease the tax revenues and thereby correct an operat- 
ing deficit, or lessen the financial uncertainties of the 
next two years. It is of some significance that 
although the States are moving away from the prop- 
erty tax, in five States the governors referred to the 
property levy as an alternative to some other tax, to 
higher rates on incomes, or to an improvement in tax 
revenue prospects. 

The direct effects, immediate and anticipated, of 
war upon revenue have been discussed. Also, the 
governors recommended measures concerning men 
while in service which would somewhat influence rev- 
enues. In four States partial relief from taxation for 
such men was urged, and a removal of some tax pen- 
alties was suggested in a few other States. The con- 
servation of revenue to provide for postwar rehabili- 
tation and similar obligations was also mentioned. 


Conclusions about Wartime Expenditure 
and Revenue 


For the three consecutive budgetary periods the 
overall picture of expenditure contrasts with revenue 


®* The later legislative sessions of Alabama and Florida are not 
considered. For a detailed analysis of Florida’s current finances, 
see Florida State Planning Board, Florida Wartime Fiscal Problems, 
(Tallahassee) March 1943, 93 pp. 
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predominantly on this point: the current war budgets 
of the majority of the States present recommendation 
for larger expenditure appropriations for most State 
functions than are found in the two prior budget 
periods. A conspicuous exception is the highway 
function. When one turns to revenue, however, the 
opposite condition is found, namely that the same cur- 
rent war budgets offer forecasts by the majority of 
the States of smaller amounts from most of the rev- 
enue sources than had been received in the prior 
biennial period. 

This upward march of State expenditure expresses 
in dollar amounts the increased assumption by States 
of new functions or responsibilities which in former 
years had been assumed by private enterprise, by local 
government, or not at all. Even the impact of war 
and the official recognition of the need to economize 
apparently prove relatively ineffective in checking this 
upward movement of State expenditure. Indeed war 
itself has added, in some cases, to State duties. 


The reconciliation of the anticipated continued rise 
in expenditure for most functions with the anticipated 
decline in State revenue from most sources is not to be 
found definitely in the statements of the various gov- 
ernors. There are, however, several considerations. 

In the current war budgets of many States appro- 
priations requested for highways have decreased 
enough to about balance or slightly more than balance 
expanded sums budgeted for numerous other func- 
tions. This means that total expenditures are not 
currently out of hand. And although revenue is de- 
clining, most States during the past year or two have 
had a sufficient excess of revenue over expenditure 
to endure a decline for a short additional period with- 
out creating a cumulative deficit. 

Then there is the emphasis upon economy, carrying 
with it possibly the hope that savings can be made 
within the current biennial period. Also there is the 
recognition by the governors of about one-fourth of 
the States that positive measures for increasing their 
tax revenue are necessary within the next two years. 
And finally there is a factor of importance at the 
current time, namely the presence in the majority of 
the States of surplus funds either large in absolute 
amounts or large relative to the sums which the State 
has usually enjoyed. 


Surplus or Deficit 


Information about a surplus or deficit was available 
from the governors’ general and budget messages, and 
the budget documents for 37 States. Thirty-four of 
these States reported a surplus in one or several funds 
or on a consolidated basis, and frequently the balance 
was the largest in the State’s history. The difficulties 
of defining “surplus” and then accurately locating an 
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unappropriated balance need no further mention. But 
a combination of figures from the budget documents 
with expressions in the governors’ budget and general 
messages leads directly to one conclusion: the total 
surplus for States is most impressive. An estimate 
of State surplus on hand January 1, 1943, is $700 
million. By 1945, appropriations of surplus and de- 
clining revenues are expected to reduce this sum to 
approximately $500 million. 

Unless the war is prolonged, surpluses not only will 
prevent declining State revenue from putting too much 
strain on State governments but also will support 
large volumes of postwar expenditures. In the mean- 
time such funds are being used to finance salary in- 
creases, to establish war emergency funds, and in some 
States to allow partial relief from taxation.’® 


Postwar 

Although every governor was impressed by the seri- 
ousness of current problems, a majority also spe- 
cifically mentioned the need for postwar plans. There 
was usually scheduled a large-scale spending pro- 
gram with at least three objectives: (1) to ward off 
the traditional postwar depression, (2) to provide for 
the demobilized men, and (3) to catch up on the capital 
improvements postponed by the requirements of war. 
Details were seldom given, but it was expected that 
unspent war emergency reserves as well as certain 
fund balances and bond issues will be used to achieve 
these objectives. 


Returns by the Majority of Individuals 

The Proposed Elimination of Income Tax 
(Continued from page 322 

also make it impracticable to enact retroactive in- 

creases in tax rates, such as was done late in the year 

1942—too late for even the most careful and con- 

scientious taxpayer to budget them, particularly in 

the face of rising costs of living. Increases should 

cover the future—not the past. 

Any unnecessary complicating of the withholding 
operation at this time, such as that reflected in the 
sill (HR 2218), would make difficult, if not impossible, 
any future compulsory bond-purchase plan involving 
deduction at the source. 

In these days of manpower shortage, simplicity in 
tax administration, coupled with a minimum of hard- 
ship on withholding agents, would seem to be in order. 
Few can now understand the income tax itself ; to add 
to that a “withholding exemption” which still fewer 
could understand, would be slightly too much of a job 
of “experting.” 





Cf, C. E. Rightor and Hugh D. Ingersoll, ‘‘How to Use State 
Surpluses,’’ State Government, Volume 15, Number 3, March 1942, 
pp. 57-58, 71-72. 











Tus is more than a war of mechanical 
monsters clashing in the night... 
more than a war of production. 


It is a war for markets—your markets! 
The Axis wants your business—wants to 
destroy it once and for all. 


With so much at stake, there is no doubt 
you will want to do everything you can to 
meet this Axis threat. Two ways are 
open: Speed production and put 10 per- 
cent of your income into WAR BONDS! 
The only answer to enemy tanks and 
planes is more American tanks and 
planes—and your regular, month-by- 
month purchases of War Bonds will help 
supply them. Buy now and keep buying. 


THE GOAL: 10% OF EVERYONE'S 
INCOME IN WAR BONDS 


When you install the Pay-Roll War 
Savings Plan (approved by organized 
labor), you not only perform a service 
for your country but for your employees. 
Simple to install, the Plan provides for 
regular purchases of War Bonds through 
voluntary pay-roll allotments. 





War Savings Bonds 
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Treasury's Collection Costs 
(Continued from page 336) 

collections yielded $352,573,000. That year 3,723,558 
people filed a return. Never until 1940 did we receive 
as many as 8 million individual income tax returns. 
In 1941, more than 15 million individuals filed returns. 
In 1942, 26% million people filed income tax returns, 
this year, more than 40 million people have filed in- 
come tax returns, and total individual and corporate 
income and excess profits taxes actually paid the first 
three months this year were $5,418,000,000. 

The revenue received from corporate and indi- 
vidual tax returns 10 years ago in the fiscal year 1933 
amounted to $746,791,000. In the fiscal year 1940, 
they yielded $2,121,000,000; in 1941, $3,462,000,000 ; 
in 1942, $8,002,000,000, and for the current fiscal year, 
we estimate they will yield $17,567,000,000. Surely 
no one can now charge that the Federal Income Tax 
payers are an exclusive group nor that the great bulk 
of the American people are not contributing liberally 
to the support of their Government and the financing 
of the war. There are some other facts about this 
development of the Federal Income Tax that may be 
of interest to you. Ten years ago, in the fiscal year 
1933, while we were collecting $747 million from 2 million 
individual and corporate taxpayers, the Bureau of 
Internal Revenue had a total of 11,500 employees. 
This year when we hope to collect 17% billions from 
more than 40 million taxpayers, the Bureau personnel 
is only 34,000. Thus while collections increased 23 
times and the number of returns increased 10 times 
the Bureau personnel increased only 3 times. 

During the first two months of this year, a vicious 
rumor was circulated in certain parts of this country 
that the costs of collection of Federal taxes were 
fantastic. I would like to tell you just how much it 
has cost the Treasury to collect your tax dollars. In 
the fiscal year 1940, it cost us $1.12 for every $100 we 
collected. In the fiscal year 1941, 89 cents for every 
$100 collected. Last year, the cost of collection was 
57 cents for every $100, and in the year which closes 
June 30, 1943, we expect the final analysis will show 
that for every $100 collected we will have spent less 
than 50 cents to collect it. 

Lately there has been a great deal of talk about the 
amount of individual income taxes that have been un- 
collectible. This talk has grown to such proportion 
that I think I should give you a report on the actual 
amount of taxes that have been formally abated over 
the last 22 fiscal years from 1921 through 1942, inclusive. 

In the 22 years from 1921 through 1942, the Federal 
Government collected in income taxes from individuals 
$22,053,845,561. 

During those same years we have formally abated 
as uncollectible the total amount of $278,024,325,—a 
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yearly average of $12,637,470. You must remember 
that the amount abated in any one year represents 
taxes that became due one or two or three years before 
the year of formal abatement. Nevertheless it is worth 
noting that while the number of individual tax filers 
increased from less than 8 million in 1940 to almost 
15 million in 1941 and to 26% million in 1942, the 
amount abated in 1941 was slightly in excess of 
$7,000,000 (0.5% of the amount collected), and the 
amount abated in 1942 was just under $10,000,000 
(0.3% of the amount collected). Judge these in com- 
parison with the yearly average of more than $12,637,470. 

I believe these figures should convince you of one 
outstanding fact which has long been apparent to all 
of those engaged in the collection of taxes: that 
99 9/10% of the American people are thoroughly 
honest with their Government and are willing and 
anxious to pay their share. So much of the publicity 
about income taxes is devoted to the Al Capones and 
the Nucky Johnsons that the public itself is apt to 
overlook the essential honesty of the American citizen 
and the average American businessman. ‘Take it from 
one who has had an opportunity to know: The American 
people not only discharge their income tax liabilities 
promptly and honestly, but they give their Govern- 
ment the benefit of the break when they are in doubt. 
The percentage of American citizens and American 
businessmen who try to chisel on Uncle Sam is gratify- 
ingly low. 

Of far greater importance than any of the facts or 
the figures I have given you was the spirit of willing- 
ness which characterized income tax payments this 
year. There was even less complaining than last year. 
Nowhere was there any sign of reluctance, nowhere 
any visible shirking of responsibility. The American 
people who, through their own Congress, had levied 
on themselves these heaviest taxes in our history, 
stepped up promptly and paid them proudly. They 
did so because they know that in this emergency their 
country needs their money. They understand there 
is no cheap way to win the war and that it is far better 
and far cheaper to win it than to lose it. High and low, 
rich and poor, they wanted to hold up their end—to 
match in some small degree the sacrifices of the men 
who are actually fighting the battles all around the 
world. That is the spirit underlying this decisive 
silent victory which the whole American people last 
month won over the skeptics. I believe the moral to 
be learned from this March experience is that, in this 
Democracy of ours, the American people can be counted 
upon to make any sacrifice that is required. They 
ask only that the necessity of this sacrifice be explained. 
Granted that this be done, I believe there is nothing 
the American people in their turn will not do to speed 
the day of victory. 
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In another sector of the home front the American 
people are likewise making an inspiring record. I 
refer to the voluntary purchase of War Bonds, which 
is now going on at a scale unprecedented in this or any 
other land. Right today there are almost 26 million 
people who are setting aside, out of their payroll for 
the direct purchase of War Bonds, almost 9 percent 
of their pay. Almost 50 million people in this country 
are buying War Bonds under one method or another. 
Furthermore, the great bulk of these people are pur- 
chasing these Bonds for keeps. They are holding onto 
them not only because they know it is harmful to the 
war effort for them to redeem these Bonds, but be- 
cause they have faith in this country’s future. They 
know that the Bonds that they purchase are not only 
an anchor to windward against whatever rainy days 
are ahead of us, but that these Bonds are the nest-egg 
which will enable them to buy a new home after the 
war, to put their children through school, or to pro- 
vide that contentment in later years that can come 
only from a sense of personal financial security. At 
the Treasury, we are proud not only of the way the 
American people are purchasing these Bonds, but are 
also proud and gratified at the way they are holding 
onto them. 

Another convincing bit of evidence of Democracy’s 
ability to take care of itself is now being placed on the 
record. On April 12th the Second War Loan started, 
the biggest piece of financing in the world’s history, 
a drive to raise in one borrowing operation thirteen 
billion dollars. This figure represents nearly half of 
the entire cost to us of the first World War. The 
response to this appeal has been very gratifying. Of 
this total a quota of 8 billion was set to come from non- 
banking sources. At the close of business Monday, 
April 26, we had already received from non-banking 
sources 9.850. The banks have already substantially 
oversubscribed the 2 billion 7% certificates offered at 
the beginning of the drive. The banks are having an 
opportunity to subscribe the last three days of this 
month to 2 billion 2 per cent Bonds. We know they 
will respond as they have in the past. 

I hope that the fact that it has become apparent that 
we will exceed our quota will in no way deter any indi- 
vidual or any corporation from buying just as many 
of these securities as possible. Regardless of any 
quota, the more funds that are devoted to the purchase 
of these securities and diverted from the spending 
stream the better off we all will be, you and your 
Government alike. 

Earlier in the evening I told you that in my opinion 
America would emerge from this trial a stronger 
democracy than when she entered it. I would like to 
submit to you two brief arguments in support of that 
contention : 
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You already know that 26 million people are setting 
aside a substantial part of their pay envelopes every 
week in the year for the purchase of War Bonds. You 
know that over 50 million people are buying these 
Bonds more or less regularly. I suggest to you that 
the continuation of this program in and of itself con- 
stitutes the greatest thrift program that the world has 
ever seen. Ten years ago in December 1933, there 
were 25,573,000 people in 7,230,000 households de- 
pendent on work projects or direct relief. Contrast 
that with the numbers who are now setting aside out 
of their weekly income savings for a rainy day. | 
believe that the spread throughout the country of the 
kind of thrift for which New England once was noted 
contains social, economic and political implications 
that are worthy of consideration. 

But the most convincing evidence of the revitaliza- 
tion of democracy is to be found in the daily lives of 
135 million people in every city and town and hamlet 
in this nation today. The men and women of America 
in this war are doing a great job. Take the people of 
Toledo, for instance. Many of you are working long 
hours in actual war production. All of you are giving 
generously of your time and effort to the nation’s 
service outside of working hours. You are doing the 
thankless work of draft and rationing boards. You 
have volunteered as air raid wardens, plane spotters, 
ambulance drivers. You are serving selflessly in 
canteens and recreation centers, in USO and Red 
Cross service centers. You are giving your blood to 
save the wounded. You are rolling bandages and 
knitting sweaters and serving as nurses’ aids in the 
hospitals. 

You are salvaging endless tons of strategic ma- 
terials. You are raising tons of needed food in your 
victory gardens. You are serving as volunteer speakers 
and salesmen to spur the sale of War Bonds. Ina 
hundred ways you are meeting the challenge of total 
war as Americans—forgetting personal interests in 
your determination to serve your country in every 
way you can serve. 

You are willingly sacrificing your personal com- 
forts. You are doing without automobiles and tires, 
without sugar, without coffee—that our armies and 
our allies’ armies may be well supplied. 

You are accepting the inconveniences of rationing 
in the spirit of equal sacrifice and equal distribution 
of what is available. 

In most parts of the country you have given up 
pleasure driving—with pleasure. 

In most parts of the country you are living in colder 
houses—with warmer hearts. 

You are sending your sons and brothers and hus- 
bands off to fight—and biting back your fears and 
going back to do your part with a firmer purpose. 
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In every phase of war activity you are demonstrat- 
ing your loyalty and faith in your Government. You 
are proving in every deed that the men and women of 
this nation are united to preserve unharmed those 
things for which this America stands. 

Such a record is an inspiring demonstration of 
Democracy at work and it carries with it a promise 
of great things for the future. These millions of unsung, 
unselffish, unpublicized, volunteer public servants 
have not only found a way in which they can help 
their nation win this war, but they have also dis- 
covered the value of participating in a public cause 
for the common good. These millions of citizens now 
so active in the prosecution of our common purpose 
must not and will not lose their interest in public 
affairs and retire into their former seclusion when 
this war ends. I confidently predict that the millions 
of men and women for whom monotonous and some- 
times unpleasant volunteer war tasks now represent 
the biggest things in their lives will not abandon their 
interest in the affairs of this country or their own 
state, county or city and retire to their golf clubs and 
their bridge tables and sing once again the old chant, 
“Let George do it.” 


The most immediate importance of their continuing 
interest in the affairs of this nation will be their 
insistence that their voices be heard at the peace tables. 

All of us in America today would gladly give our 
lives to prevent a repetition of what we are now going 
through. A single generation that knew not only 
Chateau Thierry, Belleau Woods, Soissons and the 
Argonne but also knew Pearl Harbor, Bataan, Wake 
and Guam—we know what war means—and we know 
the misery that follows a war. We don’t shrink from 
war when it is forced upon us. But we do recoil from 
the stupidity of a bungling peace that begets more 
wars and breeds more misery. I think I speak the 
mind of the United Nations and I know I speak the 
mind of America when I say that this war must end 
with a just and enduring peace. 
again. 


It must not happen 
This nation and our allies must build a world 
of international peace and progress that will endure 
for generations. To this we dedicate ourselves tonight. 
This, God willing, we shall achieve. 


Talking Shop 
(Continued from page 330) 

“Not necessarily,” countered Philo. “He might do 
both! And feed for the ponies is on the same bill 
as the feed for the cattle; the stable-hands’ wages go 
under the heading of ‘farm labor’; running the station- 
wagon to the depot, for commuting, is ‘farm expense’ ; 
the gas comes out of the pump filled up for the tractor 
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and farm truck, under special ‘farm’ allowances 
I tell you, it’s the life o’ Reilly!” 

“Mixing personal expenses with business expenses,” 
observed Oldtimer. “Hardly honest, but you could 
come across it in practically any business; don’t have 
to buy a farm for that purpose.” 

“T disagree with you again,” replied Philo. “In no 
other instance is it as easy to camouflage the personal 
and household outlays. Ira would have an awful time 
to segregate them. Besides, how can you examine the 
set-up of seven million farmers, most of them probably 
having no books!” 

“Well,” conceded Oldtimer, “it is possible that you 
havea good point,there . . .” 

“You see,” continued Philo, “our ‘farming’ friend 
need not go out of his way to lay down a smokescreen 
over the personal items. He actually contends, and 
believes it, that saddle-horses are an essential farm 
item, that the station-wagon is in reality a farm truck, 
and so forth.” 

“Yes,” admitted Oldtimer, “I can readily see that his 
concept of the farming business might be a more 
pleasant one than the real farmer’s. Let him keep rec- 
ords, however, so there'll be something to analyze and 
a basis for pinning down the facts.” 

“Let him!” exclaimed Philo. “/’ll let him; you make 
him! That’s where they get away with murder, keep- 
ing notes on the backs of envelopes or in the back of 
their head, instead of having orderly books.” 

“The farmer will say he is not a bookkeeper,” ven- 
tured the Kid. 

“What business man can’t use the same argument?” 
said Philo. “Leave the burden of proof where it is, 
but as for ‘gentleman farmers’ the proof should be 
asked for a bit more thoroughly and persistently than 
seems to be the case right now. ‘Equality of sacrifice’ 
in the war effort demands the plugging of all loop- 
holes.” 


“Amen,” echoed the group. 





The wounded can’t 

wait. Give now... 

at Least One Day’s 
Earnings! 


THE AMERICAN RED CROSS 
1943 WAR FUND 





































































SOME LEGAL ASPECTS OF STATE 
SALES AND USE TAXES 


Robert C. Brown, Professor of Law, 
Indiana University 


18 Indiana Law Journal, January, 1943, 
p. 77-93 


Outside of the federal field—and it has 
its possibilities there too—there has been no 
more striking tax nhenomenon in the past 
few years than the development of sales and 
use taxes. These are not wholly new, but 
their tremendous development in scope and 
importance came within the last decade. 
With the tendency of the states to withdraw 
largely from the property tax field in favor 
of the local sub-divisions, the state sales tax, 
with the supplement of the use tax, has be- 
come one of the largest sources of revenue; 
and comparatively few are the states which 
are not now making increasing use of this 
expedient. It may indeed be added that 
several of the larger municipalities are em- 
barking more or less upon the same course. 


This article is an attempt to consider the 
more important legal problems which are 
presented by these taxes. The economic 
problems must be largely left to those more 
qualified. However, it is impossible to dis- 
regard entirely the most important eco- 
nomic argument which has been made against 
these taxes—namely, that they are regressive 
or, to use more colloquial language, that 
they are poor man’s taxes. By this is meant 
that tax burden is upon the consumer, and 
that since the rich man does not consume 
an amount greater in proportion to his 
riches, the poor man bears more than his 
fair share of the total tax burden. 


This argument obviously rests heavily 
upon the assumption that the sales tax is 
fully passed on by the seller, who formally 
pays it, to the consumer. Here it is nec- 
essary only to consider the sales tax itself, 
since the use tax, as will presently appear, 
was at least originally conceived of merely 
as a supplement to the sales tax for the 
purpose of preventing its avoidance in cir- 
cumstances where evasion was otherwise 
possible. Even so, the validity of the as- 
sumption that a sales tax is passed on has 
been challenged by several authorities. It 
is certainly true that under unusual circum- 
stances even a sales tax imposed by a stat- 
ute which requires it to be passed on will 
not always be entirely escaped by the seller. 


But on the whole, it seems probable that 
the bulk of the tax burden is borne by the 
consumer in normal circumstances, and there- 
fore the argument of regressiveness is of 
some weight. On the other hand, this dis- 
advantage is minimized, if not wiped out, 
by a selective sales tax, since then the tax 
can be imposed only with respect to com- 
modities not ordinarily purchased by per- 
sons of moderate means. Furthermore, the 
undoubted regressive effect of a general 
sales tax is minimized by the use of other 
taxes falling more heavily upon persons of 
large resources, notably the net income tax. 


At any rate, the enormous productivity of 
the sales tax, even in periods of comparative 
financial stress, is likely to insure not merely 
its maintenance but its continual extension. 
Nor will war conditions affect other than 
favorably upon the employment of this tax. 
It is true that the war may reduce certain 
state and local burdens connected with re- 
lief, but by the same token, the tax must 
be retained and later probably increased in 
order to take care of the enormous relief 
demands which will presumably arise when 
the expected post-war depression appears. 


There appears to be no serious legal diffi- 
culties in the way of this tax, aside from 
problems of interstate commerce and trade 
barriers. Since it is an excise tax, the strict- 
est equality and uniformity provisions of 
state constitutions do not generally affect it. 

The Supreme Court of the United States 
decided in Stewart Dry Goods Co. v. Lewis, 
294 U. S. 550, that a sales tax cannot be 
imposed at a graduated rate—that is, that it 
cannot be increased in rate as the amount 
of sales by the particular seller increase. 
The decision was by only a six to three vote, 
and there is no great probability that it 
would be adhered to by the present Court. 
In fact, it seems quite doubtful in principle. 
It is true that if the tax is fully passed on 
there seems no reason why a person should 
pay more because he has bought from a 
larger store. But a graduated tax would 
probably be more difficult to pass on, as 
against competitors paying a lower rate, 
and the higher rates would, it seems, be 
borne at least in part by the larger stores 
as overhead. 

One other problem has caused some diffi- 
culty in some states, notably Illinois. This 
is the question of what constitutes a sale 
of tangible personal property—the usual 
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basis of the tax. It seems that this is largely 
a question of the law of sales, and that, in 
the absence of specific provisions of the stat- 
ute to the contrary, all sales should be taxed. 
Nor should any distinction be made because of 
the particular title of the act—the distinction 
between a so-called sales tax and a retailer's 
occupation tax or something of the sort 
measured by sales, being obviously merely 
verbal, so far as this problem is concerned. 
On the other hand, a contract for repairs is 
not to be regarded as a taxable sale, even 
though the repairman adds some materials 
to the repaired article, merely as a necessary 
incident to performing his services. 


Use Taxes 


The use tax is clearly a tax imposed upon 
the consumer, so that no problem of pass- 
ing on is involved. The close connection 
between sales and use taxes appears from 
the fact that the latter were originally in- 
tended only to supplement sales taxes. For 
many years it was, or was supposed to be, 
the law that a sales tax could not be im- 
posed directly by any state upon interstate 
commerce transactions, on the ground that 
this was a prohibited regulation of interstate 
commerce. This rule was rigidly limited by 
the courts, until the decision in 1940, of 
McGoldrick v. Berwind-White Coal Mining 
Co., 309 U. S. 33, which substantially over- 
ruled the previous restrictive authorities, by 
holding that the jurisdiction of the purchaser 
may impose a sales tax with respect to 
goods even necessarily purchased in inter- 
state commerce. This decision merely gave 
the death blow to a doctrine which was actu- 
ally already moribund. 


The Trade Barrier Aspect 


Although in some quarters, the idea has 
arisen that trade barriers between states are 
innocuous, a glance at the national history 
and origin of the United States should make 
it clear that such is not the case. The 
doctrine of the Berwind-White case, supra, 
must be carefully considered if it should be 
found to be and influence toward the erec 
tion of trade barriers. But the doctrine 
does not necessarily involve any trade bar 
riers. If it did, use taxes, at least as ap 
plied to interstate transactions, which |} 
probably their chief purpose, would likewise 
be objectionable. The new doctrine does 
not necessarily discriminate against inter 
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state commerce, but merely removes a dis- a multiple burden discriminatory against 


crimination in favor of interstate commerce. 

On the other hand, if both the state of 
the seller and the state of the buyer im- 
pose a Sales tax, there is imposed a double 
burden, which is not sanctioned by the Ber- 
wind-White case, supra. Several commen- 
tators have suggested that an interstate sale 
may be taxed only by the state of the 
purchaser. Although this seems to be a 
satisfactory solution, no square authority 
can apparently be found for it. 

It must be conceded that under some 
circumstances, a use tax which fails to allow 
for a sales tax imposed by another juris- 
diction is unobjectionable. For example, if 
no sales tax can be imposed except by the 
state of the purchaser, there is no possi- 
bility of this problem even arising; but, it 
is by no means certain that the state of the 
seller is precluded from imposing the tax. 
Furthermore, such a use tax imposed by 
a jurisdiction like New York, which imposes 
no personal property taxes, may be all right, 
since the use tax may well be regarded as 
in lieu of a property tax. And on somewhat 
similar reasoning, a tax on the use of gaso- 
line or similar commodities as a fuel for 
transportation need not make any allowances 
for out-of-state sales taxes, since the use 
tax is itself proportioned to the actual con- 
sumption: in the state and is in no way 
supplementary to a sales tax; indeed in such 
cases the same state will often impose both 
asales and a use tax without either tax mak- 
ing any allowance for the other. 


But where, as is usual except in the situ- 
ation just mentioned, the use tax is supple- 
mentary to the sales tax and makes allowance 
for the sales tax paid by the purchaser 
to the same state, the imposition of a use 
tax without allowing for a sales tax actually 
collected by the state of the seller is a 
definite trade barrier, at least to the extent 
that the burden of the sales tax is passed 
on to the purchaser. 

The question still remains whether the 
courts will interfere. The courts certainly 
do not invalidate all trade barriers, and per- 
haps they are right in this, though it still 
seems that no substantial barriers should 
be permitted. 


The first decision of the federal Supreme 
Court sustaining a general state use tax, 
Henneford v. Silas Mason Co., 300 U. S. 577, 
involved a Washington tax, which expressly 
gave a credit for all sales taxes imposed 
upon acquisition of the article by the tax- 
payer, whether such tax was imposed by the 
state of his own domicile or some other. 
The Court seized upon this provision as 
demonstrating that there was no improper 
urden upon interstate commerce, since the 
total tax burden was the same whether the 
transaction was interstate or intrastate. This 
seems quite convincing, but by itself would 
indicate that the Court would insist upon 
such a provision in all state use tax laws. 

The Court has from time to time con- 
demned state taxes which were deemed to 
lead to the possibility of “multiple burdens.” 
Thus in Adams Mfg. Co. v. Storen, 304 U. S. 
307, the Indiana gross income tax (in this 
aspect a sales tax, though covering other 
transactions than sales) was held inappli- 
cable (at least without apportionment) to 
an Indiana manufacturer which shipped 
Most of its products outside of that state. 
he Court rested its decision primarily upon 
the proposition that other states into which 
the products were sent could impose a 
similar tax and that there would thus be 


interstate commerce. 


Similarly the Court invalidated in Gwin v. 
Henneford, 305 U. S. 434, a Washington 
gross receipts tax on a domestic selling 
agent for local fruit growers, most of the 
sales being in interstate commerce. Here, 
too, the Court was impressed with the prob- 
ability of multiple burdens by reason of the 
power of states where the fruit was sold 
to impose similar taxes. 

From these cases, it might be thought 
that sales taxes could be imposed only by 
the state of the purchaser, and so that there 
is no possibility of multiple burdens. But, 
in the first place, the Court has not always 
adhered to this doctrine, and has (though 
without much consideration of this aspect 
of the matter) sustained state taxes involv- 
ing interstate transactions where the same, 
or nearly the same, possibility of multinle 
burdens appeared. Furthermore the multiple 
burden doctrine was criticized, or at most 
followed without enthusiasm in the Berwind- 
White case, supra. 

At any rate, the student is not left to 
mere speculation and to use taxes; for when 
this very problem of a non-compensatory 
use tax came before the Court, it declined to 
apply its supposed prohibition of multiple 
burdens. The case referred to is Southern 
Pacific Co. v. Gallagher, 306 U. S. 167, where 
a California use tax was sustained, notwith- 
standing the fact that the law explicitly re- 
fused any credit for out-of-state sales taxes. 


The answer to the question whether the 
Court will compel an allowance for an out- 
of-state sales tax has therefore not been 
definitely made; but the prognosis does not 
seem very hopeful. 


Should Either the Sales Tax or the Use Tax 
Be Given Up? 


Theoretically, either the sales tax or the 
use will function satisfactorily alone, and to 
adopt either of these suggestions would at 
least partially solve the problem of trade 
barriers with respect to them, which has 
just been discussed. But the practical de- 
sirability of either suggestion depends upon 
the collectibility as well as the legality of 
the imposition of the two taxes. 


It is obvious that a state can effectively 
collect a tax on all sales within the state, 
even though the buyer intends to transport 
the goods at once to another state, since 
here the sale is purely within the taxing 
state. It is also possible, though perhaps 
not entirely clear, that a tax may be col- 
lected on all sales, no matter where the title 
passes, if shipments are made to destinations 
within the taxing state. While probably the 
tax cannot in such cases be collected by 
ports-of-entry, nevertheless collection can 
probably be made by methods analogous 
to those sustained with respect to use taxes, 
as hereafter set forth. In the latter case, 
the seller can be compelled to collect the tax 
imposed by the state where delivery is to be 
made. But it is completely impossible to 
collect a tax on sales made to residents of 
the state where the sale is outside the state 
and delivery is made there. Obviously the 
seller cannot in any way be compelled to 
collect this tax, whether or not he does busi- 
ness in the taxing state, since he has no way 
of knowing the residence of his customers. 
This difficulty can be largely avoided by the 
use tax, but this very thing seems a decisive 
objection to the proposal to abolish the 
use tax. 
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Now as to the use tax. Here the Supreme 
Court has recently extended the power of 
the states to collect, and has thus increased 
the desirability of employing the tax. On 
the whole, the use tax seems more desirable, 
and if either is to be given up, it should be 
the sales tax. The sales tax is desirable 
in that the state can go directly against the 
few sellers rather than the numerous pur- 
chasers; but the same is true of the use tax 
in many cases, and in those where it is not, 
the sales tax is likewise largely ineffective. 

But why give up either tax? While a 
sales tax has perhaps no theoretical ad- 
vantage over a use tax, yet experience shows 
that it is sometimes actually more desirable, 
especially from the standpoint of collection 
procedure. And the use tax has in many 
circumstances important advantages over 
the sales tax. y not choose between these 
advantages by taking both? 

It is the author’s opinion that the use tax 
should, in the usual case, be credited with 
all sales taxes actually paid by the taxpayer 
to the state imposing the use tax or to any 
other state. With this limitation, there 
seems to be no objection to the imposition 
of both sales and use taxes by each state, 
and no reason for any state to give up either 
of them. 


THE SPENDINGS TAX IN PEACE 
AND WAR 


William Vickrev, Senior Economist, U. S. 
Treasury Dept., Div. of Tax Research 


43 Columbia Law Review, March, 1943, 
p. 165-170 


A spendings tax is a progressive tax based 
on the amount which individuals spend for 
personal consumption. Exemptions are pro- 
vided to protect from tax those maintaining 
only a minimum standard of living, and 
rates become heavier as the level of spend- 
ing becomes such as to indicate a more 
luxurious level of outlay. 


One group of arguments in favor of the 
spendings tax has its roots in terminology. 
For over forty years Irving Fisher has been 
advocating the use of the term “income” to 
denote what is more commonly termed per- 
sonal expenditure, or “spendings.” From 
the viewpoint of this definition, savings are 
now being taxed twice, once when the earn- 
ings are saved and set aside as capital and 
again when the interest thereon is received, 
the capital being considered merely a reflec- 
tion of the present value of the interest to 
be received in the future. 

It has been claimed that the spendings 
tax is simpler in operation than the income 
tax. However, fuller taxation of capital 
gains, more consistent deduction of capital 
losses, and the use of a cumulative averag- 
ing method of assessment would solve most 
of these difficulties in our tax system with- 
out requiring such a radica] change as that 
suggested by the advocates of the spendings 
tax. It is not improbable that once the 
spendings tax were in operation and weli 
understood, the relative simplicity of the 
basic concept might result in better compli- 
ance on the part of the taxpayer, and the 
administration of the tax prove no more 
difficult than of the income tax. 

The crucial issues, however, center around 
the effect of the various kinds of taxation 
on the national economy. In general it 
appears clear that the spendings tax will 
produce a larger volume of individual sav- 
ing than an income tax of the same degree 


(Continued on page 355) 
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Taxation of Capital Gains 


(Continued from page 324) 

But Dr. Colm recognized that capital gains could 
result from the realization of unearned increments; he 
said that “capital gains can be only another way of 
realizing a yield from capital investments (the in- 
vestor has a choice between securities from which he 
can expect more current revenue and transactions 
from which he expects capital gains)”. 

It was on this theory of yield or return of capital 
that the Supreme Court in Hays v. Gauley Mountain 
Coal Co.,* held capital gains to be income. There the 
business of trading in stocks was not included among 
the powers of the corporation, nor did it appear that, 
with a single exception, the corporation had ever bought 
or sold any. The investment had earned neither inter- 
est nor dividends. “The money that went into the 
purchase was not loaned at interest ; on the contrary”, 
said the Court, “by the very fact of the purchase it was 
placed where it could not earn interest for the respond- 
ent in the ordinary sense, and the gain represented by 
the increase of selling price over cost price must be 
regarded as a substitute for whatever return some other 
form of investment might have yielded”. Thus, the 
increment was obviously held to be taxable on the 
theory that it was a substitute for ordinary income. 


This argument would be persuasive except for the 
fact that the Supreme Court had earlier, under more 
tranquil conditions and at a time when revenue was 
important but not the sole consideration, held that 
capital gain was not taxable income.** Moreover, the 
fact that every important country in the world employ- 
ing the income tax has held that capital gain is not 
income was ignored.”® 

Under the 1938 Act capital gains and losses were 
divided into two groups, short term capital gains and 
losses and long term capital gains and losses. The 
purpose of this separation was theoretically to tax 
speculative transactions on one basis and investment 
transactions on another. Statistics presented to the 
Ways and Means Committee showed that 85 per cent 
of all capital gains and losses arose from transactions 
involving stocks or securities and that approximately 
35 per cent of the total transactions in stocks or 
securities were in the short term category. 

The short term capital gains and losses were defined 
as those arising from the sale of assets held for 18 
months or less; the losses were allowed as an offset 
only against short term capital gains and not against 
ordinary income or against long term capital gains. 
The excess of a short term capital loss over a short 





23 Hays v. Gauley Mountain Coal Co., 247 U. S. 189 [1927 CT 
$62-64]. 


15 Gray v. Darlington, Wall. 63 (U. S. 1872). 


** Hearings before the Ways and Means Committee, 77th Con- 
gress, Second Session, on Revenue Revision of 1942, Vol. —, p. —. 
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term capital gain, however, could be carried forward 
in an amount not in excess of the taxpayer’s net 
income for such year into the succeeding taxable year 
to be applied against the short term capital gains of 
that year. The excess of short term capital gain over 
short term capital loss was added to the ordinary 
income of the taxpayer and was subject to the full 
normal and surtax rates. 


The long term capital gains and losses were reduced 
by percentages according to the length of time the 
assets had been held by the taxpayer. Such transac- 
tions were divided into two subdivisions, only a cer- 
tain percentage of each of which was taxed: As to 
property held over 18 months but not more than 24 
months, 66%4 per cent was taxed; property held over 
24 months, 50 per cent. 

An alternative tax was provided as to long-term cap- 
ital gain, in lieu of the tax as ordinarily computed 
under the income tax, but only applicable if such 
alternative resulted in a lesser amount of tax. The 
alternative tax was the sum of (1) a partial tax, com- 
puted at the regular income tax rates on the net income 
of the taxpayer, excluding for this purpose the amount of 
the net long-term capital gain, plus (2) 30 per cent 
of the net long-term capital gain. 

In the case of a long-term capital loss, an alternative 
tax was imposed in lieu of the tax as ordinarily com- 
puted under the income tax, if, and only if such tax 
was greater than the tax ordinarily computed under 
the income tax. This alternative tax was the excess of 
(1) a tax, as ordinarily computed on the taxpayer’s net 
income, but excluding from the computation of such 
net income the amount of the net long-term capital 
loss over (2) 30 per cent of the net long-term capital 
loss. 

In July, 1942, when the Ways and Means Com- 
mittee had under consideration the 1942 revenue bill, 
they recognized that inasmuch as the taxpayer has it 
entirely within his own discretion as to whether he 
will or will not realize a capital gain, a capital gains tax 
imposing rates that are too high will result in a loss 
of revenue to the Government. 

They recognized also that if the rates are too high, 
taxpayers will not dispose of their property ; that, asa 
result, the Government will not only lose income taxes 
but also stamp taxes on transfers of property ; that, in 
addition, taxpayers will be discouraged from investing 
in new or productive enterprise; that, in order that an 
investor may place himself in a position to invest in 
new enterprise he is compelled to raise the money with 
which to make the investment; that in order to do so 
he must sell certain of his property; and that if the 
capital gains tax is too high, he will be prevented from 
undertaking the enterprise. In spite of their recogni- 
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tion of these facts, however, the Committee recom- 
mended changes in the taxation of capital gains which 
increased the rates and limited the deductibility of 
capital losses. 


The rate of the alternative capital gains tax applicable 
to individuals under the 1942 Act was increased from 
30 to 50 per cent and, on account of the increase of 
corporation taxes, an alternative rate was provided 
as to them of 25 per cent on corporate net long-term 
capital gains. In the case of individuals long-term 
capital losses are deductible only to the extent of 
capital gains, plus the net income of the taxpayer, or 
$1,000, whichever is the smaller. The holding period 
was reduced to six months but both classes of losses 
(long-term, more than six months, and short-term, 
not more than six months) were made allowable against 
both classes of gains. The carry-over privilege, which 
had previously applied only to short-term capital 
losses and limited to one year, was extended to a 
period of five years both as to individuals and cor- 
porations. 


The spreading of loss deductions over a 5 year period 
is, of course, strongly in favor of the taxpayer and 
according to statistics submitted at the hearings before 
the Ways and Means Committee on the 1942 bill, so 
liberal a carry-over privilege was thought likely to 
defeat the productivity of the tax. The idea, how- 
ever, is not new; several such proposals have been 
made in recent years. In 1938 Prof. Henry C. Simons 
suggested ** that in 1940 the individual taxpayer might 
compute his average taxable income for the years 
1935-39, inclusive; that he then compute what his 
total taxes would have been if his average income 
had been his actual income for each year. If this 
amount was less than the total of his five payments 
by more than 10 per cent, he might be permitted to 
obtain a refund for the amount over 10 per cent. The 
object of introducing the percentage feature was to 
keep down the number of refund claims. 

Later in 1938, a Committee on Taxation of Capital 
Gains of the National Tax Association, the majority 
of whose members favored a continuance of the cap- 
ital gains tax, stated that Prof. Simon’s proposal merits 
consideration, but that they thought the proposal would 
be difficult to initiate and that “confusion would be 
caused by the uncertainty of government revenues 
over so long a period”.”” 


In a statement presented by Randolph Paul, Gen- 
eral Counsel to the Treasury Department, before the 
\Ways and Means Committee on revenue revisions of 
1942, he made the suggestion that short-term capital 
losses should be applied against long-term gains as 
well as short-term gains; that capital losses of $1,000 


_* Personal Income Taxation by Henry C. Simons, published by 
University of Chicago Press, p. 154, 1938. 
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be allowed; and that a 5-year carry-over be permitted 
for the excess of capital losses over capital gains.”® 


Mr. Paul’s suggestion directed attention to a table 
of net capital gains and net capital losses for years 
1917 to 1940, which was for the first time made public 
in March, 1942, when it was submitted in Mr. Paul’s 
testimony before the Ways and Means Committee.*° 

In his testimony before the same Committee, Elisha 
M. Friedman * stated that in aggregate figures the 
Treasury’s table shows that for the 24 years from 1917 
to 1940, net capital gains were $30,662,000,000 and net 
capital losses, $24,509,000,000, making the excess of 
net gains $6,153,000,000. “But the boom years”, said 
Mr. Friedman, “I do not think we are likely to have 
again”. The five years referred to were 1925 through 
1929, which showed gains of $17,000,000,000; losses, 
$3,000,000,000 ; and a net gain of $14,000,000,000. For 
the 19 years remaining—1917 through 1924, and 1930 
through 1940—the gains were $13,000,000,000 and the 
losses $21,000,000,000, a net loss of $8,000,000,000 for 
the whole period, 1917 to 1940, excluding the 5 year 
boom period. 

The table shows that for 13 years of the 24 year 
period, net capital losses exceeded net capital gains, 
and that for 11 years the net capital gain exceeded the 
net capital loss. From the Treasury’s table of bal- 
ances of net capital gain and net capital loss, Mr. 
Friedman showed that for the 5 year periods, 1917 to 
1921, 1918 to 1922, 1919 to 1923, 1920 to 1924, and 1921 
to 1925, there were large losses; that only after the 
two years of boom gains in 1925 and 1926, the net 
gains begin to appear in the 5 years ending in 1926. 
Continuing in the words of Mr. Friedman’s testimony : 
“Let us move on now to other 5 years of losses, 1929 
to 1933; 1930 to 1934; 1931 to 1935; 1932 to 1936 and 
1933 to 1937—net losses continually. Then each of the 
next 3 years, 1938, 1939 and 1940, all show losses, and, 
unless 1941 and 1942 show tremendous gains, there 
will still be a net loss for 1938 to 1942. So the 5 year 
carry-forward period will be a wash-out, instead of 
producing revenue. The Treasury proposal is counted 
‘out’ on its own figures.” 

Judging the Treasury’s statistics from the business 
cycle point of view, we find that the 24 years, 1917 to 
1940, can be divided into 5 broad downward and up- 
ward movements, as follows: 

For 6 consecutive years, 1918 to 1923, each year 

showed a balance of net capital loss over net 
capital gain; 





2 Annual Report of National Tax Association, 1938, p. 811. 

* Hearings before the Ways and Means Committee on Revenue 
Revision of 1942, id. note 24, Vol. 1, p. 86. 

30 Tbid. 


31 Hearings before the Ways and Means Committee on Revenue 
Revision of 1942, id. note 24, Vol. 1, p. 946. 
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For the next 6 consecutive years, 1924 to 1930, each 
year showed a balance of net capital gain over 
net capital loss; 

For the next 4 years, 1931 to 1933, each year showed 
a balance of net capital loss over net capital 
gain; 

For the next 4 years, 1934 to 1937, each year showed 
a balance of net capital gain over net capital 
loss ; 

For the next 3 years, 1938 to 1940, each year showed 
a balance of net capital loss over net capital 
gain. 

Although the intensity of gains and losses varies, 
we have alternating trends, following each other over 
a twenty-four year period, showing a tendency toward 
lessening the length of the period of change. These 
recurring changes certainly indicate the futility of 
attempting to raise revenue from a tax on capital 
transactions over any long period of time. Obviously 
revenues can not be derived from capital transactions 
except on a temporary basis and then only by intro- 
ducing artificial and inequitable devices, as for in- 
stance, by taxing gains and disallowing losses as 
deductions. 

Testifying before the Ways and Means Committee 
against the Boland Bill (H. R. 6358), which sought to 
reduce the tax on capital gains to a flat rate of 10 per 
cent, Mr. Paul showed that over the period of 1926 
to 1940 the trend of net revenue from the capital gains 
tax approximately followed that of stock prices and 
that there was similarity between the volume of statu- 
tory net capital gains and the movements of 402 stocks 
in the market from 1918 to 1940.*? 

Naturally, graphs presenting these factors would 
show some general relationship; at least to the extent 
that qualities are common to both. But only the gen- 
eral graphic directions are similar. And what more 
could be expected of them? When, for example, cap- 
ital loss deductions are limited, we do not permit rev- 
enue to be calculated upon true net capital gains; the 
revenue is then determined on an artificial base, so 
that if the movement of stock prices happens to coin- 
cide, or even show a resemblance, the result has no 
real significance. . 

There is no doubt but that the indirect effects of 
taxes on capital gains and losses upon both corporate 
and individual taxes are substantial. To the extent 
that the capital gains tax deters investments in new 
enterprise, both corporate and personal taxes are 
affected. Mr. Paul admitted this fact when he said: ** 


The taxation of capital gains and losses affects revenue both 
directly and indirectly. It affects revenue directly through 





% Statement of Randolph E. Paul before Ways and Means Com- 
mittee, March 30, 1942. 

33 Statement of Randolph E, Paul presented to Ways and Means 
Committee, March 30, 1942. 
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the taxes paid on capital gains. It affects revenue indirectly 
by raising or lowering the yields of other taxes, particularly 
corporate and personal income taxes. 

The comparatively recent experience of the Vichy 
Government speaks much louder than graphic charts 
on the relationship of the capital gains tax to stock 
prices. Prior to the German invasion France had no 
capital gains tax. The Vichy Government adopted one 
in March, 1941, imposed on gains from stocks at the 
rate of 33 per cent, without any limitation as to hold- 
ing period. Testifying before the Ways and Means 
Committee, Andre Istel, a citizen of the French Re- 
public, formerly technical adviser to the French Ministry 
of Finance, described the experience of the Vichy 
Government as follows: *4 

The effect of the law was exactly contrary to expectation. 
The buyers of shares became more reluctant than ever to 
sell, as they wished to avoid paying the tax. Owing to the 
scarcity of offerings, the market thereupon rose even more 
sharply. In fact, owing to the complete absence of shares 


offered for sale, some stocks were not quoted at all, for days 
at a time. 


As a result, the Vichy Government was compelled to relax 
the provisions of the law. In July, 1941, the rate was reduced 
from 33% to 20%, and the holding period which was unlimited 
was reduced to one year from the date of purchase. After 
one year, capital gains were free of tax. 

In February, 1942, the law was relaxed further in order to 
accomplish its original purpose. The rate was reduced to 10%. 
The time limit was reduced to three months. No tax was 
payable on gains realized after the three months’ holding period. 

In this connection Emil Schram, President of the 
New York Stock Exchange, called attention to the 
fact that without sales there can be no revenue from 
the capital gains tax; that whether or not there are 
sales is a matter within the discretion of the owner of 
capital assets.*® 


Labor unions rarely express themselves in respect 
to tax policies except when they strongly oppose cer- 
tain principles of taxation. The Tax Committee of 
the Executive Council of the American Federation of 
Labor filed with the Ways and Means Committee on 
March 20, 1942, a statement in which it said: 

One tax which has an important effect in slowing up invest- 
ment in new venture enterprises is the present capital gains 
tax. If this is not repealed by the new 1942 Revenue Act, it 
should be sharply modified to tax capital gains at lower rates, 
and to liberalize the provision for the deduction of capital 
losses. Failure to take such action in earlier laws has led to 
a sharp reduction in capital available for new venture enter- 
prises, because of the heavy taxes involved if the business 
venture is successful, and because of the denial of reasonable 
credit against other profits if the new venture is not successful. 

Until 1938 the harshness of taxing capital gains was 
greatly mitigated by the fact that the cost of securities 
which became totally worthless was deductible from 
income from any source and without the limitation 
which would have applied in the case of a sale. If the 





*% Hearings before the Ways and Means Committee on Revenue 
Revision of 1942, Vol. 1, p. 985. 


% Hearings before the Ways and Means Committee on Revenue 
Revision of 1942, Vol. 1, p. 922. 
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amounts of such deductions were ascertained and taken 
into account as capital losses in the Treasury’s statistics 
they would decrease net capital gains or increase net 
capital losses by the annual amounts of such worth- 
less securities. 

“Bad debt” deductions do not appear as a separate 
item in the Statistics of Income; they are included in 
the item “Other Deductions” which, from 1922 to 1937, 
have varied annually in amounts from $245,000,000 to 
$605,000,000. It would not be surprising if the item 
of worthless securities, taken into consideration as 
capital losses, would go a long way toward offsetting 
the net capital gains shown in the Treasury’s statistics 
of income. And perhaps this item accounts for the 
increases in capital net losses from 1938 to 1940, when 
the balance of net losses over net gains was $97,000,000 
for 1938, $58,000,000 for 1939, and $157,000,000 for 
1940, and the net revenues from the capital gains tax 
decreased from $52,873,000 for 1938 to $26,995,000 for 
1939 and to $12,868,000 for 1940. 

I think all proponents of the capital gains tax are 
willing to admit that appreciation in value of prop- 
erty does not necessarily represent increased national 
wealth ; that it may be partly or wholly fictitious ; that 
such increase in value over periods of time may be due 
to factors having no relation to gains or profits, such 
as mere fluctuations in the price level and monetary 
changes. 

Another evidence of inherent weakness in the prin- 
ciple of taxing capital gains as income is the ever 
growing number of exceptions to the general rule and 
the confusion of ideas upon which the principles are 
predicated. For example, while it may be said that 
tax-free consolidations and mergers merely postpone 
the taxing event, these are in effect exemptions; ex- 
clusions from gain or loss from an exchange of prop- 
erty held for productive use; reinvestments in like 
facilities as in the case of condemnation of property ; 
sale of a corporation’s own stock except where it is 
dealt in on an exchange; property acquired by a lessor 
of land, now excepted and clarified in the 1942 Reve- 
nue Act after years of litigation; purchases of a 
corporation’s own bonds at a discount, now excluded 
under the 1942 Act without regard to the financial 
condition of the corporation; sales of depreciable 
property used in a trade or business, also clarified in 
the 1942 Act by providing that the land on which such 
property stands is not a capital asset; losses sus- 
tained on mortgages, a subject on which court deci- 
sions would fill volumes. 

I think it was Walter A. Cooper who said that he 
had caused a test to be made of the volume of litiga- 
tion involving questions pertaining to capital gains; 
that he had six volumes of B. T. A. reports analyzed 
and found that 40 per cent of the reported cases dealt 
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with capital gains and losses. If the number of ap- 
peals taken were also considered, the cost of collecting 
the capital gains tax is probably entirely out of pro- 
portion to the amount of revenue derived from it. 

In conclusion, permit me to say that I am not averse 
to taxing capital gains in a period of great emergency. 
If we must tax them, however, let us tax them for 
what they are—a return of capital, not income. 


Impact of Taxation on Consumer Spending 
(Continued from page 328) 

payer to do specified things with his money. They are 

unlike taxes in that they give him a financial claim 

against the future. Therefore, they preserve the in- 

centive to work by postponing rather than taxing away 

the rewards of labor. 


Compulsory lending is an effective anti-inflation 
device only to the extent that it applies to the low 
income groups who otherwise would do little saving. 
Other income groups can meet their compulsory lend- 
ing requirements by diverting their savings to the 
Government rather than by curtailing their consump- 
tion. In other words, instead of reducing spending, 
lending may merely replace other investments. ° 

Compulsory saving, on the other hand, imposes a 
legal obligation to save a specified fraction of income. 
The only way to meet the savings requirement is to 
spend less. While a firm compulsory saving measure 
offers a comprehensive solution to the problem of 
inflation, the plan is subject to formidable admin- 
istrative difficulties. 


Conclusion 


I have indicated in general terms the impact of taxes 
on consumer spendings. The problem is one of immo- 
bilizing purchasing power in the hands of consumers, 
to prevent high incomes from exerting inflationary 
pressures on the cost of living. Many measures have 
already been taken to this end and substantial assistance 
in combatting inflation is afforded us by the rising 
volume of savings and wide public acceptance of the 
need to refrain from spending. Nonetheless, much of 
the burden for combatting inflation must fall to the 
tax system. In deciding what particular taxes we will 
use for this purpose, it will be well to keep in mind 
that our-taxes today affect consumer spendings not 
only this year and not only during the war, but will 
have a very direct effect on consumer spendings after 
the war. If we use them wisely, the war bonds, the 
liquid balances, and the post-war credits accumulated 
during the war can provide America with an instru- 
ment for sustaining a high level of consumer spending 
after the war. 


SL SUAAEACAOBE BIOSIS! NS. ORNATE ELE: EOE RANE NOES LESTE SOOT 


sR ORISHA EIROESBELEE 


S06 OBB SOR ASSAM ROPERS MADE ACTSLE SEEM 


sae OR EERRITEN IEEE UE HREM RIN ARE IRIAN OM 














































































































































































































































































































352 


Taxability of Trust Income to the Grantor 
(Continued from page 312) 

The grantor has been held taxable where the trustee 
was closely related to him *? even though the trustee 
was also a beneficiary.** However, the mere fact that 
the grantor is the sole trustee ** or a co-trustee, does 
not in itself make him taxable.*® The fact that the 
grantor is not a trustee is a favorable factor present 
in many cases holding the grantor not taxable,*® 
especially where he can never name himself as such ** 
and the trustee is a corporate one.** 


Extent of Control—In the Clifford case, the grantor 
was held to retain in substance the same control over 
the property as trustee which he had as an individual, 
and many subsequent cases have held that the grantor, 
either in himself or those whom he could dominate, 
retained such powers of control as left him in sub- 
stance still the owner of the property despite the 
niceties of legal title. Nevertheless, it is established 
that if the grantor severs himself completely from a 
substantial portion of the “bundle of rights” which he 
enjoyed as legal owner of the property so as not to 
continue in himself economic enjoyment of the prop- 
erty he will not be taxable on income of a trust which 
he creates.*® 


Where a grantor has stripped himself of all com- 
mand over the income for an indefinite period and in 
all probability under the terms of the trust instrument 
will never regain beneficial ownership of the corpus, 
there seems to be no statutory basis for treating the 
income as that of the grantor under section 22 (a) 
merely because he has made himself trustee with broad 
power in that capacity to manage the trust estate.*° 


(2d) 875 [42-1 ustc { 9442], (trustee was grantor’s attorney); Cory 
v. Com. (CCA 3) 126 F. (2d) 689 [42-1 ustc { 9344, (trustee was 
grantor’s attorney); Phipps, 47 BTA 357 [CCH Dec, 12,592, (trustee 
was family corporation). 

® Helvering v. Elias (CCA 2) 122 F. (2d) 171 [41-2 ustc { 9630]. 

3 Com, v. Woolley (CCA 2) 122 F, (2d) 167 [41-2 ustc { 9629]. 

% Schoellkopf v. McGowan, 43 F. Supp. 568 [42-1 ustc { 9362]; 
Katz, 46 BTA 187 [CCH Dec. 12,250]. 

% Com, v. Branch (CCA 1) 114 F. (2d) 985 [40-2 ustc { 9727]; 
followed in Com, v. Palmer (CCA 2) 115 F. (2d) 368 [40-2 ustc 
1 9778]; Com, v. Chamberlain (CCA 2) 121 F. (2d) 765 [41-2 ustc 
{| 9611]; Childs, 44 BTA 1191 [CCH Dec. 12,030] (A). 

% Com, v. Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc ] 9402]; Com. 
v. Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc { 9628]; Helvering v. 
Achelis (CCA 2) 112 F. (2d) 929 [40-2 ustc { 9542]; Com. v. Betts 
(CCA 7) 123 F. (2d) 534 [41-2 ustc § 9767]; Pierce v. U. 8., D. C. 
Mar. 11, 1942 [42-1 ustc {| 9349]. 

= Com. v. Betts (CCA 7) 123 F. (2d) 534 [41-2 ustc { 9767]. 

3% Suhr v. Com. (CCA 6) 126 F. (2d) 283 [42-1 ustc { 9321]; 
Donahue, 44 BTA 329 [CCH Dec. 11,793], affirmed 128 F. (2d) 739 
(CCA 2) [42-2 ustc J 9554]; Wolcott, 42 BTA 1151 [CCH Dec. 11,372]. 

%® Com, v. Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc | 9402]; Com. 
v. Branch (CCA 1) 114 F. (2d) 985 [40-2 ustc 19727], followed in 
Com, v. Palmer (CCA 2) 115 F. (2d) 368 [40-2 ustc § 9778]; Helver- 
ing v. Achelis (CCA 2) 112 F. (2d) 929 [40-2 ustc ] 9542]; Com. v. 
Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc { 9628]; Com, v. Betts 
(CCA 7) 123 F. (2d) 534 [41-2 ustc ] 9767]; Jones v. Norris (CCA 10) 
122 F. (2d) 6 [41-2 ustc { 9636]; Milbank, 41 BTA 1014 [CCH 
Dec. 11,085]; Wolcott, 42 BTA 1151 [CCH Dec. 11,372]; Childs, 44 
BTA 1191 [CCH Dec, 12,030] (A); Katz, 46 BTA 187 [CCH Dec. 
12,250], followed in Com, v. Palmer (CCA 2) 115 F. (2d) 368 [40-2 
ustc { 9778]; Fulham, 44 BTA 1183 [CCH Dec, 12,029]; Ayer, 45 BTA 
146 [CCH Dec. 12,083]. 

“Com, v. Branch (CCA 1) 114 F. (2d) 985 [40-2 ustc { 9727]; Com. 
v, Betts (CCA 7) 123 F, (2d) 534 [41-2 ustc 9767]; Jones v. Norris 
(CCA 10) 122 F, (2d) 6 [41-2 ustc { 9636]; Heaslet, 47 BTA 1006 
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A grantor parts with substantial rights so as not to 
be deemed the owner of property where he retains no 
powers of management, investment or voting of stock, 
deprives himself of the right to give away the prin- 
cipal and income during his life and retains no rever- 
sion to become effective during his life. In this case, 
the grantor reserved no right to borrow from the trus- 
tee but he actually had borrowed from the trust, and 
the grantor was not a trustee.*? Likewise, a grantor 
has been held not taxable on a long term trust with 
a corporate trustee where the grantor reserved no 
right to remove the trustee and no right to vote stocks 
in the trust or to direct investments, but he did reserve 
a right to disapprove suggested investments.**? A 
grantor remains owner of trust property for tax pur- 
poses even though he cannot make a gift of the prop- 
erty to other persons during the term of the trust and 
cannot make loans to himself.** A grantor does not 
part with substantial rights merely by depriving him- 
self of the power for life to expend income or use 
corpus for satisfactions flowing from his personal con- 
sumption where he has a continuing power to dispose 
of the income and corpus as he sees fit.44 Where a 
grantor conferred wide powers of investment on trus- 
tees, of which he was not one, but reserved no power 
to modify the trust or control the property or its 
management, it was held that he was taxable because 
the trust was for a short term, he retained the rever- 
sion and the income remained within the family.*® 
The importance of the extent of the control remain- 
ing to the grantor varies directly with the length of 
the trust ; the shorter the trust, the less important the 
extent of reserved powers, the longer the trust, the 
more impoftant the extent of the reserved powers.*® 


The following powers have been present, and in- 
fluenced the decision of cases which held the grantor 
taxable on trust income: power of grantor, either as 
an individual or trustee or through a trustee complaisant 
to his wishes, to decide to whom, not including him- 
self, the income shall go *7 even though such decision 
is limited to persons named in the trust; ** powers of 
management," sale, exchange, pledge or mortgage of 


[CCH Dec. 12,883]; Bodell, TC memo, January 9, 1943 [CCH Dec. 
12,935-B]. 

41Com, v. Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc { 9402]. 

“ Wolcott, 42 BTA 1151 [CCH Dec, 11,372]. 

43 Clifford, 309 U. S. 331 [40-1 ustc J 9265]. 

44Com. v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc { 9520]; Brown 
v. Com, (CCA 3) Nov. 20, 1942 (42-2 ustc { 9761]. 

45Com. v. Barbour (CCA 2) 122 F. (2d) 165 [41-2 ustc { 9620]; 
Price v. Com, (CCA 6) Nov. 30, 1942 [42-2 ustc J 9775]. 

*% Com. v. Barbour (CCA 2) 122 F. (2d) 165 [41-2 ustc { 9620]; 
Helvering v. Elias (CCA 2) 122 F. (2d) 171 [41-2 ustc § 9630]; Com. 
v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc { 9520]. 

* Clifford, 309 U. S. 331 [40-1 ustc { 9265]; Com. v. Buck (CCA 2) 
120 F. (2d) 775 [41-2 ustc | 9520]; Brown v. Com. (CCA 3) Nov. 20, 
1942 [42-2 ustc § 9761]. 

4 Com, v. Lamont (CCA 2) 127 F. (2d) 875 [42-1 ustc { 9442]. 

42 Com, v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc { 9520]; Com. 
v. Lamont (CCA 2) 127 F. (2d) 875 [42-1 ustc 1 9442]; Com, v. 
Berolzheimer (CCA 2) 116 F. (2d) 628 [41-1 ustc J 9156]. 
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the trust property ; °° power to control investment of 
trust funds,®*? power to vote stocks contained in the 
trust,” and power to remove the trustee. The 
absence of many of these same powers has been stressed 
in cases holding that the grantor was not taxable. 
This is so in the case of power to dispose of the in- 
come,** powers of management,*® power to control 
investment of trust funds,°® vote stocks contained in 
the trust,°” and power to remove the trustee. 


However, the presence or absence of any one of the 
above factors is not of itself a touchstone. Thus, the 
rule of the Clifford case has been applied where there 
was no reservation of absolute discretion as to dis- 
tribution of income, or broad managerial and ad- 
ministrative control, or control of investments, or 
right to remove the trustee,*® where the grantor had 
the power to change any of the administrative provi- 
sions of the trust and to affect distribution of the 
trust income with the consent of the beneficiaries, his 
wife and sons,®° and where the grantor had power to 
require the trustee to sell securities and purchase 
others,” or the right to withdraw any securities held 
in trust by substituting others.® On the other hand, 
the Clifford case has been held inapplicable where the 
trustees, adult sons of the grantor and a non-related 
person, had the discretion to distribute income to 
charities or certain individuals whom the grantor was 
not obliged to support.®** Broad powers of manage- 


” Clifford, 309 U. S. 331 [40-1 ustc § 9265]; Com. v. Buck (CCA 2) 
120 F. (2d) 775 [41-2 ustc 1 9520]; Com. v. Lamont (CCA 2) 127 F. 
(2d) 875 [42-1 ustc § 9442]; Berolzheimer (CCA 2) 116 F. (2d) 628 
[41-1 ustc § 9156]; Williamson v. Com. (CCA 7) Dec. 29, 1942 [43-1 
ustc § 9205]; Marshall, 1 T. C. No. 56 [CCH Dec. 12,928]; U. S. v. 
Anderson (CCA 6) Dec. 2, 1942 [42-2 ustc { 9786]. 

Clifford, 309 U. S. 331 [40-1 ustc 1 9265]; Com. v. Buck (CCA 2) 
120 F. (2d) 775 [41-2 ustc 9520]; Cory v. Com. (CCA 3) 126 F. 
(2d) 689 [42-1 ustc 1 9344]; Com. v. Lamont (CCA 2) 127 F. (2d) 
875 [42-1 ustc 7 9442]; Helvering v. Elias (CCA 2) 122 F. (2d) 171 
[41-2 ustc § 9630]; Com. v. Barbour (CCA 2) 122 F. (2d) 165 [41-2 
ustc § 9620]; Com. v. Berolzheimer (CCA 2) 116 F. (2d) 628 [41-1 
ustc 19156]; Price v. Com. (CCA 6) Nov. 30, 1942 [42-2 ustc § 9775]; 
U. S. v, Anderson (CCA 6) Dec. 2, 1942 [42-2 ustc { 9786]; Marshall, 
1T. C. No. 56 [CCH Dec. 12,928]; Williamson v,. Com, (CCA 7) Dec. 
29. 1942 [43-1 ustc § 9205]. 

= Clifford, 309 U. S. 331 [40-1 ustc 1 9265]; Com. v. Buck (CCA 2) 
120 F. (2d) 775 [41-2 ustc 9520]; Cory v. Com. (CCA 3) 126 F. 
(2d) 689 [42-1 ustc § 9344]; Com. v. Berolzheimer (CCA 2) 116 F. 
(2d) 628 [41-1 ustc 19156]; Price v. Com. (CCA 6) Nov. 30, 1942 
[42-2 ustc 19775]; U. 8. v. Anderson (CCA 6) Dec. 2, 1942 [42-2 
ustc § 9786]; Williamson v,. Com. (CCA 7) Dec. 29, 1942 [43-1 ustc 
£ 9205]; Marshall, 1 T. C. No. 56 [CCH Dec. 12,928]. 

Com. v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc § 9520]; Brown 
v. Com. (CCA 3) Nov. 20, 1942 [42-2 ustc 9761]; Williamson v. 
Com. (CCA 7) Dec. 29, 1942 [43-1 ustc § 9205]; U. 8S. v. Anderson 
(CCA 6) Dee. 2, 1942 [42-2 ustc { 9786]. 

* Com. v. Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc § 9628]; Com. 
v. Betts (CCA 7) 123 F. (2d) 534 [41-2 ustc § 9767]. 

*% Pierce v. U. 8., D. C. Mar. 11, 1942 [42-1 ustc f 9349]; Com. v. 
Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc $9402]; Com. v. Jonas 
(CCA 2) 122 F. (2d) 169 [41-2 ustc § 9628]. 

* Com, v. Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc { 9402]; 
Helvering v. Bok (CCA 3) Dec. 9, 1942 [42-2 ustc 1 9809], (stating 
that investment is an important attribute of ownership); Wolcott, 
42 BTA 1151 [CCH Dee. 11.372]. 

‘Com. v. Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc § 9402]; Wol- 
Cott, 42 BTA 1151 [CCH Dec. 11,372]; Childs, 44 BTA 1191 [CCH 
Dec, 12;030] (A). 

* Wolcott, 42 BTA 1151 [CCH Dee. 11,372]. 

’Price v. Com, (CCA 6) Nov. 30, 1942 [42-2 ustc § 9775]. 

: Cory v. Com. (CCA 3) 126 F. (2d) 689 [42-1 ustc § 9344]. 

Com, v. Woolley (CCA 2) 122 F. (2d) 167 [41-2 ustc { 9629]. 

= Com. v. Lamont (CCA 2) 127 F. (2d) 875 [42-1 ustc § 9442]. 
Helvering v, Bok (CCA 3) Dec, 9, 1942 [42-2 ustc { 9809]. 
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ment given to trustees who include the grantor is not 
sufficient to make him taxable where the beneficiary 
of the trust is a charitable institution.** Where a trust 
was created for the life of grantor’s wife and he was 
to obtain the reversion only in the event he survived 
his wife, he was held not taxable even though he was 
one of the trustees and could exercise broad powers 
of management including investment, sale, exchange, 
or pledge of stock without concurrence of other trus- 
tees and could vote the stock alone if they delegated 
their power to him, which they could do under the 
instrument.® It has been said that the power of 
management, however unlimited, does not operate to 
bring the grantor within section 22 (a), if by such 
powers he cannot derive any economic benefits there- 
from, except whatever advantages he may gain by 
virtue of the provisions in the Revenue Act which 
permits the creation of trusts and imposes taxation 
under sections 161 et seg. In this case the court said 
the grantor exercised autocratic powers over the trust 
estate through the trustee who was his attorney, but 
the trust was to continue for 20 years and the grantor 
retained no reversion.*© The Clifford case has been 
held inapplicable to a trust set up for wife and step- 
children where the trustee was a trust company al- 
though the grantor had reserved broad powers of 
control including the power to approve any sale of 
trust property or investment or reinvestment of the 
trust estate.** Likewise, where the grantor reserved 
power to designate what should be bought and sold,® 
where the grantor reserved the right to disapprove 
suggested investments, which was held a reasonable 
reservation in view of the wide power given,®® where 
the grantor could direct all purchases and sales of 
securities during his life, he being a broker and having 
had wide experience in the security business,” and 
where the grantor was trustee with power to sell, ex- 
change or transfer stock or invest the income during 
the beneficiary’s minority, he having retained no rever- 
sion.” It has been held that the power to control in- 
vestments is not of itself enough to make the Clifford 
case applicable.** The Clifford case has been held in- 
applicable to a situation where unusually broad powers 
were given to trustees, of whom the grantor was one, 
where it was necessary that all the trustees join in the 
exercise of any power and the grantor’s wife was a 
trustee and also a beneficiary with a substantial adverse 

* Com. v. Chamberlain (CCA 2) 121 F. (2d) 765 [41-2 uste {| 9611]. 

6 Com. v. Branch (CCA 1) 114 F. (2d) 985 [40-2 ustc 9727]. fol- 
lowed in Com. v. Palmer (CCA 2) 115 F. (2d) 368 [40-2 ustc { 9778]. 

% Jones v. Norris (CCA 10) 122 F. (2d) 6 [41-2 ustc {1 9636]. 

8 Suhr v. Com. (CCA 6) 126 F. (2d) 283 [42-1 ustc ff 9321]. 

8 Com, v. Betts (CCA 7) 123 F. (2d) 534 [41-2 ustc { 9767]. 

® Wolcott, 42 BTA 1151 [CCH Dee. 11,372]. 

7 Com, v. Betts (CCA 7) 123 F. (2d) 534 [41-2 ustc {§ 9767]. 

1 Schoellkopf v. McGowan, 43 F. Supp. 568 [42-1 ustc § 9362]. 


7 Donahue, 44 BTA 329 [CCH Dec. 11,793], affirmed 128 F. (2d) 
739 (CCA 2) [42-2 ustc § 9554]; Maloy, 45 BTA 1104 [CCH Dec. 
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interest.”* The rule of the Clifford case has been held 
inapplicable even where the grantor could change 
trustees ** or could remove one of three trustees, he 
being one,”® and where the grantor had reserved power 
to appoint a trustee if a vacancy should occur or if an 
existing trustee should fail to act as such.”® 

In the usual case where the Clifford doctrine is ap- 
plied the grantor has reserved no right to revoke the 
trust,”’ and it has been held that the grantor was tax- 
able in a case where a right of revocation upon consent 
of beneficiaries. who were members of the grantor’s 
family was reserved.”* But it has been held that the 
grantor was not taxable even though he had reserved 
a power of revocation which was exceedingly remote 
and contingent,”® or power to revoke with consent of 
his wife or mother who were beneficiaries and ad- 
versely interested.*° 


A very important factor present in the Clifford case 
and frequently given great weight in holding a grantor 
taxable is that the grantor retains a reversion either 
to himself or to his estate,*' but the rule of the Clifford 
case has been applied even though the grantor did not 
retain a reversion where the principal was to go to the 
grantor’s children or descendents.*? In many cases in 
which the grantor was held not taxable it was noted 
that he did not retain a reversion, although the prin- 
cipal was to go to members of grantor’s family.** On 
the other hand, it has been held that the rule of the 
Clifford case did not apply even though the grantor 
retained a contingent reversion * and again where the 
retained reversion was absolute.*® In one case in which 
the grantor was held not taxable, he was possessed of 
a power to appoint the corpus by will.** 


3 Childs, 44 BTA 1191 [CCH Dec. 12,030] (A). 

™ Jones v. Norris (CCA 10) 122 F. (2d) 6 [41-2 ustc { 9636]. 

% Childs, 44 BTA 1191 [CCH Dec. 12,030] (A). 

% Com, v. Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc {| 9628]. 

7 Com, v, Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc { 9520]. 

7% Cory v. Com, (CCA 3) 126 F. (2d) 689 [42-1 ustc f 9344]; See 
Price v. Com, (CCA 6) Nov. 30, 1942 [42-2 ustc J 9775]. 

% Com, v. Betts (CCA 7) 123 F. (2d) 534 [41-2 ustc { 9767] (power 
to revoke on death of wife, mother, brother and sister). 

%® Com, v. Betts (CCA 7) 123 F. (2d) 534 [41-2 ustc { 9767]; Katz, 
46 BTA 187 [CCH Dec. 12,250]. 

81 Clifford, 309 US 331 [40-1 ustc § 9265]; Com. v, Barbour (CCA 2) 
122 F. (2d) 165 [41-2 ustc { 9620]; Helvering v. Elias (CCA 2) 122 
F, (2d) 171 [41-2 ustc { 9630]; Com, v, Woolley (CCA 2) 122 F. 
(2d) 167 [41-2 ustc { 9629]; Berolzheimer v. Com. (CCA 2) 116 F. 
(2d) 628 [41-1 ustc | 9156]; Cory v. Com. (CCA 3) 126 F. (2d) 689 
[42-1 ustc 9344]; Com, v. Lamont (CCA 2) 127 F. (2d) 875 [42-1 
ustc {| 9442]; Brown v. Com, (CCA 3) Nov. 20, 1942 [42-2 ustc { 9761]; 
Reuter v. Com. (CCA 5) 118 F. (2d) 698 [41-1 ustc {1 9320]; Price 
v. Com, (CCA 6) Nov. 30, 1942 [42-2 ustc § 9775]; Com. v. Wilson 
(CCA 7) 125 F. (2d) 307 [42-1 ustc {| 9244]. 

% Com, v. Buck (CCA 2) 120 F. (2d) 775 [41-2 ustc 7 9520]. 

83 Com. v. Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc § 9402]; Jones 
v. Norris (CCA 10) 122 F. (2d) 6 [41-2 ustc { 9636]; Com. v. Betts 
(CCA 7) 123 F. (2d) 534 [41-2 ustc | 9767]; Schoellkopf v. McGowan, 
43 F. Supp. 568 [42-1 ustc 1 9362]; Fulham, 44 BTA 1183 [CCH Dec. 
12,029]; Katz, 46 BTA 187 [CCH Dec. 12,250]. 

% Com, v. Branch (CCA 1) 114 F. (2d) 985 [40-2 ustc { 9727]; 
followed in Com, v, Palmer (CCA 2) 115 F. (2d) 368 [40-2 ustc 
1 9778]; Suhr v. Com. (CCA 6) 126 F. (2d) 283 [42-1 ustc f 9321]; 
Parsons, 44 BTA 1142 [CCH Dec, 12,032]; Ayer, 45 BTA 146 [CCH 
Dec. 12,083] (A). 

% Pierce v. U, S., D. C. Mar. 11, 1942 [42-1 ustc 1 9349]; Com. v. 
Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc { 9628]; Parsons, 44 BTA 
1142 [CCH Dec, 12,032]; Helvering v. Bok (CCA 3) Dec. 9, 1942 
42-2 ustc {| 9809]. 

% Com, v. Bateman (CCA 1) Apr. 7, 1942 [42-1 ustc f 9402]. 





TAX ES—tThe Tax Magazine 








June, 1943 


Identity of Beneficiaries 


The beneficiary of the trust involved in the Clifford 
case was the wife of the grantor and the court stressed 
in its decision the intimate family connection between 
the grantor and the beneficiary. For the most part, 
cases subsequent to the Clifford case have stressed 
intimate family relationship in holding the grantor 
taxable *7 and in some cases where this element did 
not exist the Clifford case was held not to apply. 
This has been held where the beneficiaries were a 
church, charitable institutions *® or persons whom the 
grantor was not obliged to support.*® However, it is 
held in some cases that close family relationship be- 
tween the beneficiary and grantor is not essential to 
render the grantor taxable on trust income. Thus, a 
grantor was held taxable on income from a one year 
trust which was distributable in the discretion of the 
trustee, the grantor’s attorney, among certain charitable 
institutions and individuals who were not closely re- 
lated to the grantor,” and the grantor has been held 
taxable on income from a trust created for the benefit 
of a retired servant and elderly friend, where she could 
extend the benefit of the income to anyone but her- 
self.°** The mere fact that the beneficiary of a trust is 
a close relative of the grantor does not of itself make 
the rule of the Clifford case applicable.** As to the 
relatives to whom connection is close enough to make 
the rule of the Clifford case applicable, there seems no 
doubt about spouses and children in the grantor’s im- 
mediate family. The grantor has been held taxable 
on a trust for his adult son,** his parents,®* and sister,” 
but not taxable on a trust for a married daughter whom 
he had no obligation to support, she being married and 
having established her own family elsewhere.** On 

(Continued on page 355) 


87 Com. v. Barbour (CCA 2) 122 F. (2d) 165 [41-2 ustc f 9620]; Price 
v. Com. (CCA 6) Nov. 30, 1942 [42-2 ustc {§ 9775], (minor adopted 
daughter). 

88 Kraft v. Com, (CCA 3) 111 F. (2d) 370 [40-1 ustc { 9402]; Dona- 
hue, 44 BTA 329 [CCH Dec. 11,793], affirmed 128 F. (2d) 739 (CCA 2) 
[42-2 ustc 9554]; Milbank, 41 BTA 1014 [CCH Dec, 11,085]. 

89 Com, v. Chamberlain (CCA 2) 121 F. (2d) 765 [41-2 ustc {| 9611]; 
Helvering v. Achelis (CCA 2) 112 F. (2d) 929 [40-2 ustc { 9542]; 
Cory v. Com, (CCA 3) 126 F. (2d) 689 [42-1 ustc { 9344]. Helvering 
v. Bok (CCA 3) Dec. 9, 1942 [42-2 ustc J 9809]; Pierce v. U. 8., D. C. 
March 11, 1942 [42-1 ustc { 9349]. 

*® Helvering v. Bok (CCA 3) Dec. 9, 1942 [42-2 ustc {] 9809]. 

% Com, v. Lamont (CCA 2) 127 F. (2d) 875 [42-1 ustc { 9442]. 
(distinguishing other cases involving charities on ground of length 
of term but stating that their authority is now questionable in any 
event). 

® Brown v. Com. (CCA 3) Nov. 20, 1942 [42-2 ustc { 9761]. 

% Com. v. Branch (CCA 1) 114 F. (2d) 985 [40-2 ustc { 9727]; 
followed in Com. v. Palmer (CCA 2) 115 F. (2d) 368 [40-2 ustc 
9778]; (wife); Com. v. Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc 
| 9628], (adult sons); Suhr v. Com, (CCA 6) 126 F. (2d) 283 [42-1 
ustc 19321]; (wife and stepsons); Com. v. Betts (CCA 7) 123 F. 
(2d) 534 [41-2 ustc 9767]; (wife and mother); Com. v. Armour 
(CCA 7) 125 F. (2d) 467 [42-1 ustc 19257], (married daughter); 
Jones v. Norris (CCA 10) 122 F, (2d) 6 [41-2 ustc {] 9636], (children); 
Schoellkopf v. McGowan, 43 F. Supp. 568 [42-1 ustc {| 9362], (son); 
Deuble, 42 BTA 277 [CCH Dec. 11,244]; Katz, 46 BTA 187, [CCH 
Dec. 12,250], (wife). 

% Com, v. Wilson (CCA 7) 125 F. (2d) 307 [42-1 ustc { 9244]. 
% Reuter v. Com. (CCA 5) 118 F. (2d) 698 [41-1 ustc {] 9320]. 
% Bush v. Com. (CCA 8) 123 F. (2d) 242 [41-2 ustc { 9756]. 

* Com, v. Armour (CCA 7) 125 F. (2d) 467 [41-2 ustc {| 9257]. 
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Digest of Articles on Taxation 
(Continued from page 347) 


rary circumstances, it is almost universally 
admitted that an increase in savings will be 
salutary, if not indeed imperative, as a means 
of averting disastrous inflation. From a 
longer run point of view, there is a cleavage 
between those who appear to regard capital 
accumulation as the prime index of economic 
progress and those who consider oversaving 
as the prime problem of our economic sys- 
tem and feel that the spendings tax would 
increase the difficulty of attaining full em- 
ployment in peacetime. 

The attitude that there cannot be too 
much saving is obviously faulty when car- 
ried to the extreme, yet little attempt has 
been made to formulate any criterion of the 
desirable rate of capital accumulation. Fol- 
lowing the classical laissez faire line of rea- 
soning, it is possible to say that an optimum 
of some sort is reached when the marginal 
time preference of the individual is equated 
to the marginal productivity of capital. If 
a free capital market were assumed, then the 
spendings tax would preserve this equality 
and the income tax would destroy it. Much 
of the effect of the present income tax on 
investment policies, however, is a defect of 
application and is not inherent. 

On the other hand, the argument against 
the spendings tax which stresses the fact 
that it would stimulate oversaving and reduce 
employment is also somewhat less force- 
ful than appears at first glance. If the over- 
saving concept is one of a periodic unbalance 
between saving and investment, with under- 
saving in time of boom and oversaving in 
time of depression, then it seems probable 
that under a spendings tax the amount of 
unbalance will not be greatly changed. Even 
if the concept is one of chronic oversaving, 
there is at least the possibility that the adop- 
tion of the spendings tax would stimulate 
investment just as much as it stimulated 
saving, leaving the differential unaffected. 

Whatever the merits of the spendings tax 
as a permanent tax, the need for such a tax 
to stimulate savings under present circum- 
stances is both obvious and pressing. When 
tax rates reach such high levels at fairly 
moderate incomes as will be necessary for 
an adequate fiscal program, it becomes 
important that the incentives to productive 
effort be preserved as far as possible. With 
a spendings tax program, it is possible to 
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offer such incentives in the form of claims 
to future consumption goods without the 
rigidity involved in a program of compul- 
sory lending or expenditure rationing. 

It would be clearly desirable insofar as 
practicable to levy the entire wartime in- 
crease in taxation on the middle income 
classes in the form of a spendings tax. In 
the immediate post-war period, gradual re- 
duction of the high spendings tax rates may 
well be one of the most effective methods 
of controlling the flow of purchasing power 
so as to avoid either post-war inflation or 
slump. While probably most of the present 
advocates of the spendings tax expect this 
tax to be gradually abolished as conditions 
return to normal, it might be possible to 
retain it, assigning to it the job of dealing 
with the bulk of taxpayers, and relegating 
the income tax to the task of curbing ac- 
cumulations from very large incomes. 


DESTRUCTIVE TAXATION: 
A REJOINDER 


Irving Fisher, Professor Emeritus of Eco- 
nomics, Yale University 


43 Columbia Law Review, March, 1943, 
p. 170-175 


Mr. Fisher comments on Mr. William 
Vickrey’s article digested herein at { 6509. 
The author finds himself in substantial agree- 
ment with most of Mr. Vickrey’s conclu- 
sions. While the author is more enthusiastic 
than Mr. Vickrey about the spendings tax 
in peace time, he agrees that it has much 
greater advantages in war time, including 
the advantage of combatting inflation; he 
also agrees that there is some merit in the 
proposal of starting with a partial adoption 
of the plan. One of the advantages of the 
spendings tax is that it can be adopted grad- 
ually. The author is so convinced of its 
superiority to all other forms of income tax, 
that he would much prefer to have it adopted 
fully and at once. 

There seems to be no serious disagree- 
ment between Mr. Vickrey and the author 
as to the simplicity of the spendings tax. 
This merit is not confined to the practical 
problem of administration and the ease of 
filling out a tax return; it extends also to its 
conceptual aspect. A tax on spendings is 
simple in that it means something simple, 
namely a tax on one’s “real income”—pri- 


oo 
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vate consumption, the fundamental sort of 
income—instead of the almost meaningless 
and extremely arbitrary and involved deter- 
mination of legal income as at present on 
the statute books. 

The basic fault with the law is its lack 
of any income concept. It is not only 
“mongrel” in concept, but its mongrel char- 
acter varies between two concepts of in- 
come, namely “yield” or “real income” which 
excludes all savings and “accretion” or “en- 
richment”—the income concept employed in 
corporation accounting—which includes all 
savings. This uncertain legal concept, if it 
can be called a concept, sometimes including 
more savings and sometimes less, is exem- 
plified not only in our legislation but in our 
Supreme Court decisions as well. The Court 
began with certain generalizations which had 
an apparent leaning toward the “yield” con- 
cept; but since Eisner v. Macomber, 252 UV. S. 
189, the Court has swerved more and more 
toward the “accretion” concept entailing the 
destructive double taxation. It is this concep- 
tual inconsistency that has led in a genera- 
tion to such a confusing maze of 43,000,000 
words that some lawyers must go back to 
school to study the almost incomprehensible 
law. And it is at least doubtful whether, 
after all the conflicting decisions, either of 
the really economic concepts would be held 
constitutional if fully applied by Congress. 

Vickrey does not attach sufficient impor- 
tance to the use of a concept which makes 
some sort of sense and to the necessity of 
adhering to it consistently. He even seems 
to confuse this vital question of straight 
thinking with the relatively unimportant 
question of suitable terminology. At any 
rate he is certainly wrong in thinking that 
the author’s arguments for a spendings tax 
and against a tax on savings have their 
“root in terminology.” 

Mr. Vickrey agrees with the author in 
principle but not in degree in the matter of 
the most important disadvantage of the sav- 
ings tax, both in peace and in war, namely 
its destructive character, closely associated 
with the double taxation features. 

Thus it may be seen that the only im- 
portant difference between the viewpoints 
of Mr. Vickrey and the author is the differ- 
ent importance they attribute to the twin 
evils of the double taxation of savings and 
its destructiveness. Mr. Vickrey thinks the 
author exaggerated their importance; the 
author feels that Mr. Vickrey has belittled it. 





Taxability of Trust Income 
(Continued from page 354) 

the contrary, a grantor has been held not taxable on 
a trust for adult sons as to whom he had no obligation 
to support.®* It has been said that a nephew who is 
not of the household must be regarded as a member of 
the family where the taxpayer had been responsible 
for his education and maintenance for many years.” 
The grantor has been held taxable on a trust for his 
mother-in-law although she did not live in his house- 
hold or in the same town, where it was said that it was 
likely that she was properly regarded as a member of 





% Com, v. Jonas (CCA 2) 122 F. (2d) 169 [41-2 ustc { 9628], (10 
year trust—no control). 


Com. v. Woolley (CCA 2) 122 F. (2d) 167 [41-2 ustc {| 9629]. 


the intimate family group but in any event the burden 
of overcoming the Commissioner’s determination had 
not been sustained.’ The Clifford case has been held 
not applicable to trusts for a sister-in-law and an 


uncle,’ and for relatives in law not members of the 
household.’ 


10 Com, v. Barbour (CCA 2) 122 F. (2d) 165 [41-2 ustc {| 9620]. 


101 Milbank, 41 BTA 1014 [CCH Dec. 11,085], (three and five year 
trusts). 


1022 Donahue, 44 BTA 329 [CCH Dec. 11,793], affirmed 128 F. (2d) 
739 (CCA 2) [42-2 ustc f 9554]. 
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ALABAMA 
July 1— 
Automobile dealers’ reports due. 
July 10—— 
Alcoholic beverage distributors’, retailers’ 
and wholesalers’ reports due. 
Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax and reports due, 
Tobacco wholesalers’ and jobbers’ reports 


due. 
July 15— 
Carriers’, warehouses’ and transporters’ 
gasoline tax reports due. 
Carriers’, warehouses’ and transporters’ 


lubricating oils tax reports due. 

Motor carriers’ mileage tax and reports 
due. 

July 20— 

Automobile dealers’ reports due. 

Coal and iron ore mining tax and reports 
due. 

Gasoline tax and reports due. 

Lubricating oils tax and reports due. 

Motor fuel tax and reports due. 

Sales tax and reports (including small tax- 
payers) due. 

Use tax and reports due. 


ARIZONA 
July 5— 
Alcoholic beverage licensees’ reports due. 
July 10— 
Luxury excise tax reports and remittances 
of wholesale liquor dealers due. 
July 15— 
Gross income tax reports and payments 
due. 
Motor carriers’ tax and reports due, 
Use fuel tax and reports due. 
July 25— 
Gasoline tax and reports due. 
Motor fuel carriers’ reports due. 


ARKANSAS 
July 1— 
Alcoholic beverage permit fees due. 
Cigarette dealers renew permits. 
Public utility gross earnings reports and 
remainder of fee due. 
July 10— 
Alcoholic beverage reports and taxes due. 
Motor fuel carriers’ reports due. 
Natural resources severance tax and re- 
ports due. 
Statement of purchases of natural _ re- 
sources due, 
July 15— 
Wine manufacturers’ 
due. 
July—Third Monday—— 
Property tax installment due. 
July 20— 
Gross receipts tax and reports due. 
Motor fuel tax and reports due, 
Use fuel tax and reports due. 


reports and taxes 


CALIFORNIA 
July 1—— 
Gasoline tax due. 
Insurance company premiums tax due. 
Taxes due from public utilities trans- 
mitting money. 
July—First Monday—— 
Oil and gas production tax due. 
July 15— 
Distilled spirits tax and reports due. 
Gasoline tax reports due. 
Sales tax and reports due. 
Use fuel tax and reports due. 
Use tax and reports due. 
July 20— 
Motor carriers’ gross receipts tax due. 


COLORADO. 
July 5— 
Motor carriers’ taxes due. 
July 10— 


Motor carriers’ reports due. 
Wholesalers’ alcoholic beverage reports 
due. 

July 14— 
Sales tax and reports due. 
Use tax and reports due. 

July 15— 
Coal mine owners’ reports due. 
Coal tonnage tax and reports due. 
Income tax (second installment) due. 
Service tax and reports due. 


July 25— 
Gasoline tax and reports due. 
July 31—— 
Property tax (second installment) due. 
CONNECTICUT 
July 1— 
Gasoline tax due. 
July 10— 
Cigarette distributors’ reports due. 
July 15— 


Cable, car, express, telegraph, telephone, 
electric, gas, power and water company 
taxes due. 

Gasoline tax reports due. 

July 20— 
Alcoholic beverage tax and reports due. 


DELAWARE 
July 1— 
Express company taxes due. 
Railroad tax (installment) due. 
Telephone and telegraph taxes due. 
Wilmington property taxes due. 
July 10— 
Bank share reports due. 
July 15— 
Filling stations’ gasoline tax reports due. 
Importers’ and manufacturers’ alcoholic 
beverage reports due. 
July 30—— 
Payment of withholding tax under war 
emergency gross income tax due. 
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July 31—— 
Carriers’ gasoline reports due. 
Distributors’ gasoline taxes and reports 
due, 


DISTRICT OF COLUMBIA 
July 10— 

Alcoholic beverage reports due from li- 
censed manufacturers, wholesalers and 
retailers. 

Beer reports due from licensed manufac- 
turers and wholesalers. 

July 15— 

Beer tax due. 
July 25— 

Gasoline tax and reports due. 
July 31—— 

Last day to make personal property re- 
turns, 


FLORIDA 
July 1— 
Chain store license and inventory tax due. 
Franchise tax and reports due. 
July 10—— 
Manufacturers’ and distributors’ alcoholic 
beverage reports and payments due. 
July 15— 
Gasoline sales, use tax and storage reports 
and payments due. 
Motor vehicle fuel use tax and reports due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


July 31—— 
Motor transportation companies’ taxes and 
reports due. 
GEORGIA 
July 1— 
Insurance company premiums tax and re- 
ports due. 
July 10— 
Tobacco wholesale dealers’ reports due. 
July 15— 
Malt beverage tax and reports due. 
July 20—— 


Gasoline tax and reports due. 


IDAHO 
July 1— 
Franchise license tax and statement due. 
July 10— 


Beer dealers’ reports due, 
July—Second Monday—— 

Railroad, transmission line, telephone and 
telegraph company property tax reports 
due. 

July 15—— 

Electric power company taxes and reports 
due. 

Gasoline tax and reports due. 

Motor carriers’ gross receipts tax (quar- 

terly installment) due. 
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TWH aaa. 
ILLINOIS Public utility gross receipts tax and re- Severance tax on salt from brine due. 
July 1— ports due. Wholesalers’ tobacco reports due. 
Gross insurance premiums tax due. July 20— July 10— 
a: gol mileage tax due say — -cilacaatiescualeacean ee Genie we ene senate Sm. 
J uly Lo Banks’ reports of deposits due. prenatal 7 aan bony A sage Hod 
Cigarette tax returns due. July 31—— : Gus. P 
— _— to make alcoholic beverage re- “ee gasoline tax and Importers’ lubricating oils reports due. 
Public utility tax and reports due. July 15—— 
Sales tax and reports due. LOUISIANA Carriers’ gasoline reports due. 
Warehousemen’s alcoholic beverage reports July 1—— Carriers’ kerosene reports due. 
due. New Orleans property tax (installment) Carriers’ light wine and beer reports due. 
July 20—— due. Carriers’ lubricating oils reports due. 


Gasoline tax and reports due. 
Oil production tax and reports due. 
July 30— 
Transporters’ gasoline tax reports due. 
July 31—— 
Last day to pay franchise tax. 
nie INDIANA 
July 1— 
Motor carriers’ registration fees due. 
Navigation company property tax and re- 
turns due. 
li- July 15— 
and Carriers’ gasoline tax reports due. 
July 20—— . 
fac- Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax and returns due. 
July 25— 
Gasoline tax and reports due. 
July 30— 
re- Last day to file corporation reports. 
July 31—— 
Gross income tax and reports due. 


IOWA 

lue. July 1— 

Chain store license tax due. 

First day to file corporation reports. 
olic Motor carriers’ compensation tax install- 

ment due. P 

Stock transfer reports due. 2 McBee Keysort, world s 
orts July 10—— ; 

Beer tax and reports due from class A . fastest card system, 


ine. permittees. eo 5 of 
— Carriers’ gasoline tax reports due. 3 She q speeds preparation 


July 20— the increasing number 
Gasoline tax and reports due. 


and Sales tax and reports due. re +) of statistical reports 
Use tax and reports due. \ . 
ee which government 
regulatory requirements make 
necessary, while its coding method 
Carriers’ gasoline tax reports due. i i new report 
Commpsnantines Sa: Gah sumante San, makes it possible to meet p 


. Motor carriers’ gross ton mileage tax and demands instantly. 
reports due. 


July 20—— 


Sales tax and reports due. Keysort handles a million cards a 
July 25—— 


KANSAS 
July 10—— 
Malt beverage tax and reports due. 
| re- July 15— 


Gasoline tax and reports due. day or a thousand, with your regular 
without 
ineteiniies clerks and operators, and wit 
July 1—— 
commission due. the McBee representative. 
July 10— 
reports due. Cc 
- cr THE Mf&BEE COMPANY 
July 15—— =e 
orts Alcoholic beverage reports due. = Offices oad p nincipal Cities 
Motor vehicle fuel (other than gasoline) 
juar- tax and reports due. 


costly machinery or equipment. Ask 
re. Fees for maintenance of public service y nie ame 
Amusement and entertainment tax and 
ports Refiners’ and importers’ gasoline tax re- AL ae | ; 
ports due. liv if (| General Offices: Athens, Ohio 
Income tax (second installment) due. 
Passenger carriers’ mileage tax due. 
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STATE TAX CALENDAR 





Intoxicating liquor manufacturers’ 
dealers’ reports due. 

Wholesalers’ tobacco reports due. 

July 20— 

Dealers’ gasoline tax and reports due. 

Dealers’ kerosene tax and reports due. 

Fuel use tax and reports due. 

Light wine and beer manufacturers’ and 
dealers’ tax reports due. 


and 


Lubricating oils tax due; dealers’ reports 
due. 

New Orleans sales and use tax and reports 
due. 


Petroleum solvents reports due. 

State sales and use tax returns and pay- 
ments due. 

July 30—— 

Gas-gathering tax and reports due. 

Natural resources severance tax and re- 
ports due. 

Petroleum products tax and reports due. 

Public utility and pipe line tax and re- 


ports due. 
MAINE 
July 1— 
Bank share tax due. 
July 10—— 


Manufacturers’ and wholesalers’ malt bev- 
erage reports due. 
July 15— 
Use fuel tax and reports due. 
July 31—— 
Gasoline tax and reports due. 


MARYLAND 
July 10—— 
Admissions tax due. 
July 15— 


Income tax (second installment) due. 
July 30— 
Motor fuel reports due from purchasers in 
cargo lots. 
July 31—— 
Beer tax and reports due. 
Gasoline tax and reports due. 


MASSACHUSETTS 
July 1—— 
Last day to pay insurance company pre- 
miums tax. 
Property tax (first installment) due. 
July 10—— 
Alcoholic beverage taxes and reports due. 
Meals tax and reports due. 
July 15— 
Cigarette distributors’ 
due. 
Cold storage warehouse reports due. 
July 31—— 
Gasoline tax and reports due. 


taxes and reports 


MICHIGAN 
July 1— 
First day to pay corporation privilege fees 
and make reports. 
Gas and oil severance tax and reports due. 
July 5— " 
Carriers’ gasoline tax reports due. 
July 10— 
Common and contract carriers’ fees and 
reports due. 
July 15— 
Sales tax and reports due. 
Use tax and reports due. 
July 20— 
Distributors’ gasoline tax and reports due. 


MINNESOTA 
July 10— 
Brewers’, manufacturers’ and wholesalers’ 
alcoholic beverage reports due. 
July 15— 
Interstate motor carriers’ mileage tax due. 





July 25— 
Distributors’ gasoline tax and reports due. 
Special use fue] tax and reports due. 


MISSISSIPPI 
July 5-— 
Factory reports due. 
July 10—— 
Admissions tax and reports due. 
July 15— 
Franchise tax and reports due. 
Gasoline tax and reports due. 
Retailers’, wholesalers’ and distributors’ 
light wine and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Tobacco manufacturers’, distributors and 
wholesalers’ reports due. 
Use tax and reports due. 
July 31—— 
Factories’ annual reports due. 


MISSOURI 

July 1— 

Statement of corporations due. 
July 5— 

Non-intoxicating beer permittees’ 

due. 

July 15— 

Alcoholic beverage reports due. 

Gasoline tax reports due. 

Retail sales tax and reports due. 
July 25— 

Gasoline tax due. 

Use fuel tax and reports due. 


reports 


MONTANA 
July 1— 
Moving picture theatre licenses issued and 
tax due. 
July 15— 
Brewers’ and liquor wholesalers’ tax and 
reports due. 
Electric company taxes and reports due. 
Gasoline tax and reports due. 
Motor carriers’ additional fees due. 
Motor carriers’ annual fees due. 
July 20—— 
Crude petroleum producers’, dealers’, re- 
finers’ and transporters’ reports due. 
July 30— 
Coal mine operators’ tax and reports due. 
Oil producers’ license tax and reports due. 
Telegraph and natural gas company taxes 
and reports due. 


NEBRASKA 
July 1— 
Occupational tax and reports due from do- 
mestic and foreign corporations. 
Personal property taxes (second install- 
ment) due. 
July 15— 
Alcoholic beverage manufacturers’ 
wholesale distributors’ reports due. 
Gascline tax and reports due. 
Imitation butter tax and reports due. 


NEVADA 


and 


July 1— 
Corporation reports due. 
Petroleum products reports due. 
July—First Monday—— 

Electric light, heat and power, gas, street 
railway, telegraph, telephone and water 
company taxes due. 

July—Ten Days after First Monday—— 
Toll roads’ and bridges’ quarterly tax and 
reports due. 
July 15— 
Carriers’ gasoline tax reports due. 
July—Second Monday—— 
Last day to make property tax returns. 
July 25— 

Dealers’ gasoline tax and reports due. 

Fuel users’ tax and reports due. 

July 31 
Mines’ net proceeds reports due. 





NEW HAMPSHIRE 


July 1—— 
Public utility reports due. 
July 10— 
Manufacturers’, wholesalers’ and permit- 


tees alcoholic beverage reports due; per- 
mittees’ payments due. 
July 15— 
Users of fuel report and pay taxes. 
July 31—— 
Motor fuel distributors’ reports and taxes 
due. 


NEW JERSEY 
July 10— 

Excise tax and reports due from busses in 
interstate commerce. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

July 15— 

Alcoholic beverage reports and taxes due 
by manufacturers, distributors, trans- 
porters, warehousemen and importers. 

July 20— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

July 30— 
Carriers’ gasoline tax reports due. 
July 31—— 
Distributors’ gasoline tax and reports due. 


NEW MEXICO 
July 15— 
Income tax due. 
Occupational gross income tax and reports 
due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 
July 20— 
Electric, gas, water and steam com- 
pany inspection fees due. 
Motor carriers’ tax and reports due. 
July 25— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 
July 30— 
Oil and gas production tax net value re- 
ports due. 


NEW YORK 
July 1— 
Last day to pay village property taxes 
(with certain exceptions). 
July 15— 
Last day for payment of second quarter 
of personal income tax. 
New York City occupancy tax and returns 
due. 
July 20—— 
Alcoholic beverage tax and reports due. 


New York City retail sales tax and re- 
turns due. 
New York City use tax and returns due. 
July 25— 


New York City conduit company tax and 
reports due. 
New York City public utility excise tax 
and returns due. 
July 31—— 
Gasoline tax and reports due. 


NORTH CAROLINA 
July 1— 
Installment-paper dealers’ tax and reports 
due. 
July 10—— 
Carriers’ gasoline tax reports due. 
Railroad’s alcoholic beverage tax and re- 
ports due. 
July 15— 
Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and returns due. 











Jul 


many 


Jul 










t- 
r- 


im 


ue 
1S- 


nd 


1e. 


rts 


ue. 


xes 


‘ter 


rns 


re- 


and 


tax 


orts 


re- 





June, 1943 


STATE TAX CALENDAR 





July 20—— 

Distributors’ gasoline tax and reports due. 

Franchise bus carriers’ and haulers’ taxes 
and reports due. 

July 30— 

Electric light, power, street railway, gas, 
water, sewerage and telephone company 
tax and reports due. 

July 31—— 

Franchise tax and reports due. 

Lightning rod dealers’ and manufacturers’ 
tax and reports due. 


NORTH DAKOTA 
July 1— 
Cigarette tax reports due. 
First day for filing domestic corporation 
reports and paying fees. 
Railroad property tax reports due. 
July 15— 
Alcoholic beverage transactions tax and 
reports due. 
Gasoline tax reports and payment due. 
Interstate motor carriers’ tax due. 
July 20— 
Sales tax and reports due. 
Use tax and reports due. 


OHIO 
July 10—— 
Admissions tax and reports due. 
Alcoholic beverage reports due from class 
A and B permittees. 
July 15— 
Cigarette use tax and reports due. 
Franchise tax due. 
Private motor carriers’ tax due. 
Public motor carriers’ tax due. 
Use tax and reports due. 
July 20— 
Bank share taxes due. 
Dealers’ gasoline tax reports due. 
Intercounty corporations’, intangibles deal- 
pr and public utility intangibles tax 
ue. 
July 30—— 
Carriers’ gasoline tax reports due. 
July 31—— 
Gasoline tax due. 
Sales tax and reports due. 


OKLAHOMA 
July 1—— 
First day to file affidavit of capital stock 
of foreign corporations, 
First day to file corporation license 
tax reports. 
Oil, gas and mineral gross production tax 
and reports due. 
Petroleum excise tax and reports due. 
July 5—— 
——w reports of mines other than coal 
ue. 
July 10—— 
— gross receipts tax and reports 
ue. 
Alcoholic beverage tax and reports due. 
Cigarette and tobacco reports due. 





July 15—— 
Carriers’ gasoline tax reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 

July 20—— 

Carriers’ use fuel tax reports due. 


STATE TAX CALENDAR 


Coal mine operator’s reports due. 
Use fuel oil tax and reports due, 
Use tax reports and payment due. 
July 30— 
Cotton manufacturers’ tax and reports due. 
Information report on oil and natural gas 
due. 


OREGON 

July 1— 

Corporation license tax reports due. 
July 10— 

Oil production tax and reports due. 
July 15— 

First day to pay corporation license tax. 
July 20—— 

Alcoholic beverage tax and reports due. 

Motor carriers’ tax and reports due. 
July 25—— 

Gasoline tax and reports due. 


PENNSYLVANIA 
July 1— 
Mercantile license tax due in Philadelphia. 
Property taxes delinquent (in cities not 
specifically mentioned in law). 
July 10—— 
Malt beverage tax reports due. 
Spirituous and vinous liquor importers’ 
reports due. 
July 15— 
Employers’ returns due on tax withheld at 
source under Philadelphia income tax. 
Manufacturers’ alcoholic beverage tax and 
reports due. 
July 31—— 
Gasoline tax and reports due. 
Philadelphia personal property tax due. 


RHODE ISLAND 
July 1—— 
Annual franchise tax on domestic corpo- 
rations due. 
July 10— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
July 15— 
Annual franchise tax on domestic corpo- 
rations delinquent. 
Gasoline tax and reports due. 


SOUTH CAROLINA 
July 1—— 
Motor carriers’ tax installment due. 
July 10— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to make power tax return and 
pay tax. 
July 20—— 
Gasoline tax and reports due. 
Special use fuel tax and reports due. 
July 30— 
Semi-annual installment and report of in- 
surance company premiums tax due. 


SOUTH DAKOTA 
July 1— 
Passenger motor carriers’ tax due. 
July 10— 
Interstate motor carriers’ taxes and re- 
ports due. 
duly 15— 
Alcoholic beverage sales reports due (tax 
due in 30 days). 
Carriers’ gasoline tax reports due (tax due 
in 30 days). 
Dealers’ gasoline tax reports due (tax due 
in 30 days). 
Motor carriers of property—compensation 
fees due. 
Sales tax reports and payment due. 
Use fuel tax and reports due. 
Use tax and reports due. 
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July 30—— 
Mineral products severance tax and re- 
ports due. 





TENNESSEE 


July 1— 
Corporations’ annual reports and fees due. 
Cottonseed oil mill reports due. 
Excise (income) tax and returns due. 
Franchise tax and reports due. 


July 5— 
Oil and volatile substance quarterly re- 
ports due. 
July 10— 
Barrel beer tax due. 
Carriers’ gasoline tax reports due. 
Cigarette distributors’ reports due. 
Last day to make alcoholic beverage re- 
ports. 


July 15—— 
Fuel users’ reports due. 


July 20—— 
Distributors’ gasoline tax and reports due. 
Liquid carbonic acid gas tax due. 
duly 31—— 
Last day to make insurance company pre- 
miums tax returns and pay tax install- 
ment. 


TEXAS 
July 1— 
Commercial and collection agency tax and 
reports due. 
Luxury excise tax and reports due on new 
radios, new cosmetics and playing cards. 
Motor carriers’ gross receipts tax and re- 
turns due. 
Ores, marble and cinnabar reports and 
taxes due. 
Public utility tax and reports due. 
Sulphur production tax and reports due. 
Textbook publishers’ tax and reports due. 
July 15— 
Oleomargarine dealers’ tax and reports 
due. 
July 20— 
Carriers’ motor fuel tax reports due. 
Liquefied gas and liquid fuel use tax and 
reports due. 
Motor fuel tax and reports due. 
July 25— 
Admissions tax and reports due. 
Carbon black production tax and reports 
due. 
Natural gas production tax and reports 
due. 
Oil production tax and reports due. 
Theatre prize and award tax and reports 
due. 
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